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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


Nos. 10262 and 10263 


District of Columbia, Petitioner, Cross-respondent, 

v. 

The Chesapeake and Potomac Telephone Company, 
Respondent, Cross-petitioner. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia holding that the 
gross receipts from certain sales of advertising and listings 
in respondent’s classified telephone directory were not sub¬ 
ject to tax for the fiscal year 1949, and that respondent is 
entitled to a refund of such tax in the amount of $52,011.99 
(App. 12, 16, 44). 

On September 9,1948, the assessment involved was made, 
and respondent paid the tax under protest in writing in two 
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installments on September 30, 1948, and December 8, 1948. 
On December 8, 1948, respondent appealed to the Board of 
Tax Appeals. (App. 11, Finding 8.) The decision of the 
Board was entered on March 16,1949 (App. 16). The peti¬ 
tion for review by this Court was filed on April 8, 1949 
(App. 44). A cross-petition for review was filed on April 
14, 1949 (App. 46). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Secs. 3 and 4, Title IX of the District of Columbia 
Revenue Act of 1937, as added by the Act of May 16, 1938 
(52 Stat. 371, c. 223; Title 47, Secs. 2403 and 2404, D. C. 
Code 1940), as amended. 

STATEMENT OF THE CASE 

Respondent is a New York corporation organized in 1883 
for the purpose of owning, constructing, using and main¬ 
taining a line of electric telegraph and telephone lines in 
various places, including the District of Columbia (App. 8, 
Finding 1). Its principal office is in the District of Colum¬ 
bia (App. 1). 

The respondent conducts the business of a telephone com¬ 
pany within the District of Columbia. In connection with 
such business respondent issued from time to time certain 
telephone directories. One directory was alphabetical, 
which listed subscribers alphabetically; and another was 
classified, which listed subscribers by business and profes¬ 
sional classifications. These two directories were combined 
in one volume until recently when they were issued as sepa¬ 
rate volumes because of their growth and size. (App. 9, 
Finding 3; App. 17.) 

During the fiscal year ended June 30, 1948, respondent 
sold advertising and certain listings which were published 
in the classified section of its directory. The gross receipts 
from such sales amounted to $1,300,299.65 (App. 9,10, Find¬ 
ing 4). 
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The applicable tax statute, infra, imposes a tax at the 
rate of 4 per centum on the gross receipts of all telephone 
companies from the sale of public utility commodities and 
services within the District of Columbia The assessing 
authorities of the District made an assessment against re¬ 
spondent for the fiscal year involved (1949) and included 
therein, as a part of the tax base, the gross receipts from the 
sales of classified telephone directory advertising and list¬ 
ing services referred to above (App. 11, Finding 8). 

Respondent appealed to the Board of Tax Appeals on 
the ground that the aforesaid gross receipts and certain • | 

others were not derived from sales of public utility com¬ 
modities and services within the District of Columbia (App. 

11, Finding 8). The Board of Tax Appeals concluded as a 
matter of law that the aforesaid sales were not “sales of 
public-utility commodities’’ within the meaning of the 
statute involved (App. 11, Conclusion 1) and entered a deci¬ 
sion reducing respondent’s gross receipts taxes by $52,- 
011.99 and authorizing a refund thereof to respondent (App. 
16). The Board of Tax Appeals did not conclude as a mat¬ 
ter of law whether such sales were or were not sales of pub¬ 
lic utility “services” within the meaning of the statute in¬ 
volved (App. 11). | 


STATUTES INVOLVED 


The material provisions of the statute involved are con¬ 
tained in paragraph 5 of Section 6 of the Act of July 1, 
1902, 32 Stat. 619, c. 1352, as amended by Title IV of the 
Act of July 26,1939, 53 Stat. 1107, c. 367 (Sec. 47-1701, D. C. | 
Code 1940), and are as follows: 

i 

i 

i 

“Par. 5. • • • telephone companies, through 

their proper officers, shall make affidavit to the 
board of personal-tax appraisers on or before the 


1st day of August each year as to the amount of 
its or their • • • gross receipts, • • • for the pre¬ 
ceding year ending the 30th day of June, # * * and 
each • • • telephone company shall pay to the col¬ 
lector of taxes of the District of Columbia per 
annum 4 per centum on such gross receipts, from 
the sale of public utility commodities and services 
within the District of Columbia. • • • ” 

[Note. —Senate Committee Report No. 662, 76th Con¬ 
gress, 1st Session, dated June 23, 1939, states, in part, the 
following as to the 1939 amendment of the statutory provi¬ 
sion involved: 

44 • • • The amendment provided in title IV af¬ 
fects only the taxation of gas, electric lighting, and 
telephone companies and in effect strikes out ‘gross 
earnings’ wherever appearing in the original law 
and sustituting therefor ‘ gross receipts. ’ The pur¬ 
pose of such substitution is to impose a tax upon 
gross receipts, as distinguished from gross earn¬ 
ings by the courts of the District of Columbia. Such 
courts have held that ‘gross earnings’ means 
‘gross receipts’ less expenditures incurred in pro¬ 
ducing the commodity or service. The purpose of 
the amendment is to tax the ‘gross receipts’ with¬ 
out the deduction for any expense. Section 2 
further amends section 6, paragraph 5, of the act 
of July 1, 1902, by reducing the rate of taxation 
upon gross receipts of gas companies from 5 to 4 
percent; and in the case of street railroad com¬ 
panies by reducing the rate of tax upon gross 
receipts from 4 to 3 percent. The amendment will 
result in a slight increase in revenue to the Dis¬ 
trict of Columbia.”] 

STATEMENT OF POINTS 

The gross receipts of respondent for the fiscal year in¬ 
volved from the sale of advertising and listings published 
in its classified telephone directory were gross receipts from 
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the sale of public utility commodities and service within 
the meaning of the tax statute involved. 

SUMMARY OF ARGUMENT 

The respondent’s gross receipts from advertising and listings 
which it published in the classified section of its directory were 
from the sale of public utility commodities and services within the 
meaning of the statute involved. 

The telephone directory is, by decision of this Court, a public 
utility commodity. Respondent sold the service of advertising 
and listing its subscribers in its public classified telephone direct¬ 
ory. This is a public utility service within the meaning of the 
statute. The Board of Tax Appeals recognized that the sale of 
directories to other telephone companies was the rendition of a 
public utility service. Whether the classified directory is or is not 
essential to the rendition of telephone service is imma terial. The 
directory was in fact published and gross receipts from sales of the 
services rendered to respondent’s subscribers were properly sub¬ 
ject to tax under the statute involved. 

• ARGUMENT 

The sole question presented on this appeal is whether the 
Company’s 1 gross receipts from advertising and certain 
listings which it published in the classified section of its 
directory were gross receipts from the sale of public utility 
commodities and services within the meaning of the statute 
involved. 2 

The Company is a “public utility”. 3 The commodities 
and services which it furnishes or sells are, therefore, pub¬ 
lic utility commodities and services, unless they pertain to a 
private business. See Chesapeake and Potomac Telephone 
Co. v. Manning, 186 U. S. 238, 46 L. Ed. 1144, 22 S. Ct. 881. 

1 In this brief, for purposes of clarity, the petitioner will be referred to as the 

“District” and the respondent as die “Company”. 

2 Other questions presented by the Company in its cross-appeal (No. 10263) 

will not be discussed in this brief. 

3D. C. Code 1940, Secs. 43-103, 43-117, 43-118. 
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In a prior proceeding before the Board of Tax Appeals 
the Company sought the allowance of a deduction in the 
amount it paid for telephone directories in computing its 
gross earnings under the statute prior to the 1939 amend¬ 
ment In support of its contention, and apparently in order 
to bring such directories within the prior decisions of this 
Court, the Company stated to the Board that it “is engaged 
in the furnishing of telephone service, but as a necessary 
incident it furnishes a commodity to its subscribers, that 
is to say, a telephone directory .” (Resp. Ex. K, at p. 35 
of the Appendix, the original of which was transmitted to 
this Court as a part of the record—Tr. 130.) The District 
urged that under no conditions could the telephone direct¬ 
ory be considered a “commodity 4 ^ Resp. Ex. K, p. 37 of 
App.). The Corporation Counsel for the District of Co¬ 
lumbia had ruled that the telephone directory was not a 
commodity (App. 37). The Board of Tax Appeals agreed 
with the District, stating (Resp. Ex. K, p. 38 of App.): 

“ • • # Such books are furnished as an essential 
aid to its service, without which the service would 
be practically useless. • • • 

“The directory is not, as the petitioner con¬ 
tends, ‘a tangible commodity’ furnished to persons 
as an incident to the rendition of the services. It 
is ‘tangible’, but is not a ‘commodity’ in the sense 

used in the Georgetown Gas Light Company case. 

• • • >» 

On review this Court reversed the Board of Tax Appeals 
on this point. Chesapeake & Potomac Telephone Co. v. 
District of Columbia, 78 U. S. App. D. C. 53, 137 F. 2d 674. 
Thus, by decision of this Court, the Company’s telephone 
directories are public utility commodities. 

Remaining for consideration is whether the furnishing 
of telephone directories is a public utility “service” and, 
if so, whether there have been sales of such service within 
the meaning of the statute involved. 
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As pointed out above, in the statement of the case, the 
Board of Tax Appeals did not conclude as a matter of law 
that the sales of advertising and charges for listings in the 
Company’s directory were not sales of public utility “serv¬ 
ices” as it did with respect to “commodities” (App. 11, 
Conclusion 1). In Finding of Fact No. 4 (App. 9), the 
Board, referring to “display advertisments” but not to the 
black-face listings, found that such display advertisements 
“were not essential for the use of petitioner’s telephones, 
as the advertisers were also listed alphabetically in the 
appropriate alphabetical and classified listings of the di¬ 
rectory.” The Board made no such finding as to the 
black-face listings which are not “display advertisements”, 
but the gross receipts from such listings constitute an un¬ 
known part of the Company’s gross receipts from both 
.services. The Board’s reasoning in respect to the ques¬ 
tion involved, is stated in its opinion as follows (App. 13): 

“Strictly speaking, the term ‘sale’ means the ex¬ 
change or transfer of property. However, in the 
more popular sense its meaning is not so restricted, 
and it is frequently used to include things which 
are not commodities, such, for example, as adver¬ 
tising and insurance, and the rendition of services. 

The principal source of revenue of a telephone 
company is, of course, the rendition of service, and 
the statute is to be construed as though it read, 
‘gross receipts from the sale of public-utility com¬ 
modities and the rendition of public-utility serv¬ 
ices.’ Not all receipts from commodities and ser¬ 
vices give rise to tax liability, but only such as are 
public-utility commodities or public-utility services. 

“Coming now to a consideration of the three 
classifications of revenue dealt with in the conclu¬ 
sions of law, it may be stated that the reasoning 
for such conclusions is as follows: 

“(1) The receipts from advertising in the peti¬ 
tioner’s classified directory are not from the sale 
(or rendition) of public-utility commodities or 





services. The advertising was not essential to the 
operation or use of petitioner’s telephone system. 
While closely associated therewith it was not a 
part of its public-utility services any more than 
the sale of peanuts, popcorn, chewing gum and 
candy at a baseball game, although often con¬ 
comitant therewith, is a part of the playing or the 
viewing of the games.” 

The reasoning of the Board that the “advertising” in the 
Company’s classified directory is akin to peanuts, pop¬ 
corn, chewing gum and candy at a baseball -game is, to say 
the least, surprising, particularly in light of this Court’s 
decision in the prior case 4 and the following testimony of 
the Company’s General Directory Manager—the Company’s 
only witness (App. 32): 

“By Mr. Updegraff: 

“Q. Would you, or would you not say, that the 
advertising portion of the telephone company di¬ 
rectory is an incident to the furnishing of telephone 
service in the District of Columbia? A. The clas¬ 
sified directory, of course, is prepared as a by¬ 
product or an incident of the furnishing [of] tele¬ 
phone service.” 

The same witness testified that the value and assistance of 
the classified directory are important to the Company’s 
subscribers and those who use the public telephones, and 
that the Company is very much interested in getting the 
classified directory into their hands (App. 34, 35). 

The Board’s reasoning as to Conclusion of Law No. 1 is 
further remarkable in view of the Board’s reasoning with 
respect to Conclusion of Law No. 2, as follows (App. 15): 

“ (3) The sale of petitioner’s telephone director¬ 
ies to other telephone companies was likewise the 

4 Chesapeake & Potomac Telephone Co. v. District of Columbia, supra. 








rendition of a pnblic-ntility service. • • • Like the 
street-address directories, they were so closely re¬ 
lated to the pnblic-ntility services of petitioner as 
to come within the purview of the taxing statute. 
• • • The transactions were either sales or as much 
the rendition of public-utilities service as the is¬ 
suance of directories by petitioner to its local cus¬ 
tomers. * * # ” 


It seems too plain to require further argument that 
what the Company sells is the service of advertising and 
listing its subscribers in the manner they desire in its pub¬ 
lic classified telephone directory. It is inescapable that 
such sales are sales of “public utility service”. 


CONCLUSION 


It is respectfully submitted that the Board of Tax Ap¬ 
peals should be reversed insofar as the Board’s decision is 
based upon its Conclusion of Law No. 1, and that the as¬ 
sessment involved should be affirmed. 


Vernon E. West, 
Corporation Counsel, D. C 


Chester H. Gray, 

Principal Assistant Corporation Counsel , D. C 


George C. Updegraff, 

Assistant Corporation Counsel, D. C ., 
Attorneys for Petitioner, 

District Building. 

Washington 4, D. C. 
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BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Filed Dec 8 1948 

The Chesapeake and Potomac Telephone Company, 

Petitioner , 

\ 

vs. 

* 

District of Columbia, Respondent. 

p 

Docket No. 1136 

• • » 

PETITION 

t 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges as follows: 

1. The petitioner is a corporation organized under the 
laws of the State of New York and duly qualified to do busi¬ 
ness within the District of Columbia and has its principal 
office at 725 Thirteenth Street, Northwest, in the City of 
Washington, District of Columbia. 

2. The tax in controversy is a gross receipts tax for the 
fiscal year ending June 30, 1949 in the total amount of 
$1,237,876.30, all of which has been paid to the Collector 
of Taxes of the District of Columbia under protest in 
writing. The amount in dispute is $56,049.16, representing 
the amount of tax at 4% on the petitioner’s gross receipts 
from directory advertising, rentals, and sales during the 
preceding fiscal year ending June 30, 1948. 
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3. The notice of assessment was dated September 9,1948 
and was mailed to the petitioner on September 10, 1948, to¬ 
gether with statements of taxes due. It was based upon 
a return duly filed on July 26, 1948 on the form prescribed 
by the Assessor of the District of Columbia, showing the 
gross receipts of the petitioner for the period July 1,1947— 
June 30, 1948. The tax was paid by the petitioner under 
protest in writing, one-half on September 30, 1948 and the 
other half on December 8, 1948, prior to the filing of this 
petition. The following exhibits are attached hereto in sub r 
stantiation of the foregoing: Exhibit “A”—copy of re¬ 
port of gross receipts, July 1, 1947—June 30, 1948; Exhibit 
“B”—copy of notice of assessment; Exhibit “C”—copy of 
tax bill for the fiscal year 1949, in two halves; Exhibit “D” 
—copy of petitioner’s letter of protest dated September 30, 
1948; and Exhibit “ E ”—copy of petitioner’s letter of 
protest dated December 8, 1948. 

2 4. The assessment set forth on the attached notice 

of assessment is erroneous in that it includes the . 
petitioner’s gross receipts in the amount of $1,401,229.03 
from directory advertising, rentals and sales. Receipts 
from these sources are not derived from the sale of public 
utility commodities and services within the District of 
Columbia. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) The petitioner publishes three types of directories, 
as follows: (1) an alphabetical directory, in which tele¬ 
phone subscribers are listed in alphabetical order; (2) a 
classified directory, in which telephone subscribers are 
listed in accordance with business or professional classifi¬ 
cations and in which advertising is carried; (3) a street 
address directory, in which telephone subscribers are listed 
according to street address. 

(b) The $1,401,229.03 of petitioner’s receipts during the 
fiscal year ending June 30, 1948 from directory advertis¬ 
ing, rentals and sales were derived as follows: 
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(1) Advertising in classified directory_$1,300,299.65 

' (2) Rentals from street address directory- 74,616.86 

(3) Sale of directories_ 26,304.77 

(4) Miscellaneous_ 7.75 


$1,401,229.03 

I 

j 

(c) Classified Directory. 

(1) The receipts shown above from the petitioner’s 
classified directory are derived from advertising therein. 
This directory is in direct competition with other business 
and classified directories published by persons, firms or 
corporations not engaged in the telephone business. The 
advertising rates are established on a competitive basis, 
in competition with other advertising media. Neither the 
directory itself nor the rates charged for advertising there- j 
in are regulated by any public body. 

3 (2) The compilation and publication of this direc- j 

tory are handled by a directory department which in j 
some important respects operates on a different basis from 
the other departments of the petitioner. For example, j 
salesmen of directory advertising are on a commission, 
rather than a salary, basis and are not regarded as em¬ 
ployees of the petitioner for the purposes of its pension 
plan, sickness and accident plan, vacations, etc.; in this 
respect they are in a different category from other per- j 
sonnel of the petitioner. 

(3) On January 14,1941, Richmond B. Keech, as General 
Counsel for the Public Utilities Commission of the District | 
of Columbia, advised that Commission that in the opinion 
of his office 

i 

“the contractual relationship between the tele¬ 
phone company and its customers for advertising 
space is beyond the jurisdiction of the Commis¬ 
sion, unless it be found that such undertakings 
would impair the service of the company. There is 
no allegation or proof of such fact.” 





This opinion was formally accepted hy the Commission at 
its meeting January 24,1941 and it has consistently adhered 
to the views expressed therein. 

(4) On April 25, 1941, B. M. Bachman, Deputy Asses¬ 
sor of the District of Columbia, with the concurrence of the 
office of the Corporation Counsel, advised the petitioner in 
writing as follows: 

“The Corporation Counsel of the District of 
Columbia has rendered an opinion in the matter 
of ‘Gross receipts tax applicable to Public Utilities 9 
and the part thereof which affects your company is 
quoted below. 

• •• • • • • • 

“ (2) The General Counsel of the Public Utilities 
Commission in an opinion dated January 14, 1941, 

. held that the matter of rates charged by the tele¬ 
phone company for advertising space in its di¬ 
rectory was not subject to the jurisdiction of the 
Public Utilities Commission. It is the opinion of 
this office, therefore, that revenues received from 
advertising space in the telephone company’s di¬ 
rectory do not constitute receipts from the sale of 
a public utility commodity or service within the in¬ 
tent of Title IV of the Revenue Act of 1939, and 
are therefore not subject to the gross receipts 
tax.” 

(5) Until 1948 the uniform administrative practice of the 
office of the Assessor of the District of Columbia and of all 
other interested public officials of the District of Columbia 
has conformed to the views expressed by Mr. Bachman 

under date of April 25,1941, as quoted above. 

4 (d) Street Address Directory. The petitioner pub¬ 

lishes a printed directory of telephone subscribers 
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listed according to street address and leases such direc¬ 
tories to persons to whom it has a business use, the rev¬ 
enues shown above under (b)(2) being from this source. 
This directory is solely a by-product of the petitioner’s 
telephone business and is in direct competition with street 
address directories published by persons, firms, or corpora¬ 
tions not engaged in the telephone business. The amounts 
charged by petitioner for the rental of such directories are 
determined on a competitive basis. Neither the directory 
itself nor the rates charged users of it are regulated by any 
public body. 

(e) Sale of directories. As a convenience to telephone 
companies and their subscribers, an arrangement has been 
worked out for the exchange of directories between tele¬ 
phone companies. For this purpose there has been devel¬ 
oped under the guidance and supervision of the American 
Telephone and Telegraph Company a sort of clearing 
house under which the directories of each participating 
company are delivered to such other companies as desire 
them in such numbers as they request. This arrangement 
operates entirely outside the District of Columbia and the 
great bulk of the deliveries are made directly by the printer, 
which is outside the District. 

In order to allocate the cost of the directories under this 
arrangement, a price list is maintained representing the 
estimated cost of each directory and the participating com¬ 
panies are charged or credited accordingly. For book-keep¬ 
ing purposes, these transactions are treated as sales, but 
this is merely a mechanical method of effecting the distribu¬ 
tion of cost and the transactions are not sales in any real 
sense. 

The $26,304.77 shown above under (b)(3) represents the 
amount paid or credited to the petitioner under this ar¬ 
rangement. In substance, this amount does not represent, 
the proceeds of sales but merely reflects an adjustment of 
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cost. Furthermore, all the directories of the peti- 
5 tioner itself which pass under this arrangement are 
delivered to telephone companies operating outside 
the District of Columbia. They are printed outside the Dis¬ 
trict; the great bulk of them are delivered direct by the 
printer and are never within the District. 

(f) Miscellaneous . The $7.75 shown under (b)(4)'rep¬ 
resents amounts received by the petitioner for special di¬ 
rectory covers. The petitioner at one time sold special 
directory covers to all persons desiring them but it has 
discontinued this business and the $7.75 represents merely a 
tag end of this former business. It is no longer a part of the 
usual business of the petitioner and was never a part of the 
service which the petitioner, as a public utility, was ob¬ 
ligated to furnish. 

(g) None of the amounts listed in paragraph (b) above 
represent receipts from the sale of public utility commodi¬ 
ties or services within the District of Columbia, within the 
meaning of Section 47-1701 of the District of Columbia 
Code. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and adjudge that the assessment of the 
petitioner for gross receipts taxes for the fiscal year ending 
June 30, 1949 is contrary to law to the extent that it covers 
receipts from directory advertising, rentals and sales, and 
that the petitioner be refunded the $56,049.16 paid pur¬ 
suant to said assessment, and that the petitioner be granted 
such further relief as its cause may require. 

• •• • • • • • 

EXHIBIT “A” TO PETITION 
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OFFICE OF THE ASSESSOR OF THE 
DISTRICT OF COLUMBIA 






Report of Gross Receipts 


This report must be filed in the office of the Assessor on or 
before August 1,1948 


Name THE CHESAPEAKE AND POTOMAC TELE 
PHONE COMPANY 


Address 725 Thirteenth Street, N. W., Washington 5, D. C 


Gross Receipts Subject to Tax 


$29,545,678.57. 


This return shall be supported by a statement showing, in 
detail: 


(a) By description and amounts, entire gross re¬ 
ceipts during the period stated above. 

(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column 
should be interest from Federal, state, county 
and municipal obligations claimed to be ex¬ 
empt, together with any receipts claimed to 
be return of capital and other items claimed 
to be non-taxable. 

(c) In a third column, figures making up the total 
gross receipts subject to tax reported above. 


THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY 
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STATEMENT OF GROSS RECEIPTS FOR THE 
PERIOD JULY 1, 1947 TO JUNE 30, 1948 


Subscribers’ Station Revenues 

Public Telephone Revenues_ 

Sen-ice Stations- 

Local Private Line Services — 

Message Tolls_ 

Toll Private Line Sen-ices- 

Other Toll Sen-ice Revenues_ 

Telegraph Commissions _ 

Directory Advertising and 

Sales- 

Rent Revenues- 

Other Operating Revenues 

Interest Earned- 

Miscellaneous Income_ 

Total Revenues_ 

Less: Uncollectible Written off 

Total Net Revenue- 


(a) 

(b) 

Cc) 


Gross Receipts 


Total Gross 

from Sale of 

Gross Receipts 

Receipts 

Non-Public 

Subject to Tax 

Utility Services 


$17,798,737.92 


$1729873722 

2,122,465.39 


2122,46529 

15,992.07 


15292.07 

356,595.82 


35629582 

9,269,069.11 


9269,069.11 

73,750.45 


73,750.45 

1,254.68 


1254.68 

30,377.99 

S 3027729 


1,406,489.16 

1,406,489.16 


495,17521 

493,17521 


2128419 

• 

21284.19 

83.76 

83.76 


27.41 

27.41 


$3129120326 

$1,932,153.63 

$29,659,449.63 

119,03119 

526013 

113,771.06 

$31,472272.07 

$1.92689320 

$29245,67827 


• • • • • 


• • 


11 Filed Mar 16 1949 

FINDINGS OF FACT AND CONCLUSIONS 

OF LAW 

L Petitioner, The Chesapeake and Potomac Telephone 
Company, is a New York corporation organized in 1883 
for the purpose of owning, constructing, using and maintain¬ 
ing a line of electric telegraph and telephone lines in various 
places, including the District of Columbia. 

2. For the fiscal year ending June 30,1949, the petitioner 
was assessed a tax of 4% of its gross receipts during the 
fiscal year ended June 30, 1948. In this proceeding there 






is involved only so much of the assessment as was based 
on the following items of gross receipts: 

Receipts from advertising in peti¬ 
tioner’s classified directory_ $1,300,299.65 

Sales of directories to other tele¬ 
phone companies_-_ 26,304.77 

Receipts from street-address direc¬ 
tories _1_ 74,616.86 

Sales of directory covers_7.75 

3. In connection with petitioner’s business, it issued 
three types of directories: One was alphabetical, which 
listed subscribers alphabetically; and one was classified, 
which listed subscribers by business and professional class¬ 
ifications. These were combined in one volume 

12 and were distributed to petitioner’s subscribers free 
of charge; the third one was a street directory, 
which listed subscribers by street addresses and gave in¬ 
formation as to their telephone numbers. 

4. The classified directory contained, within alphabeti¬ 
cally arranged classifications, the names, alphabetically ar¬ 
ranged, addresses and telephone numbers of subscribers 
engaged in business or professions. Each such subscriber 
received one listing in the classified section in light-face 
type; free of charge. Petitioner charged for black-face 
listings and for more than one listing in the classified sec¬ 
tion whether light-face or black-face, and also for display 
advertisements in the classified section. The display ad¬ 
vertisements were of various sizes up to and including 
half-pages, as well as the entire inside of the back cover. 
The display advertisements were of the type usually found 
in newspapers and magazines. Although they invariably 
furnished information as to the telephone numbers of the 
advertisers, they appear to have been designed principally 
to inform the public of the merchandise and services offered 



by the advertisers. They were not essential for the use of 
petitioner’s telephones, as the advertisers were also listed 
alphabetically in the appropriate alphabetical and classi¬ 
fied listings of the directory. The revenue derived from 
these listings and advertisements, amounted to $1,300,299.65 
during the fiscal year ended June 30, 1948. 

5. During the fiscal year ended June 30, 1948, petitioner 
also sold its directories to other telephone companies in 
various other cities, and purchased directories from such 
companies. The receipts of petitioner from such sales of 
its directories for the fiscal year 1948 were $26,304.77. It 
was not made clear by the testimony whether this figure 
represented the gross sales of its directories by petitioner to 
other companies, or represented the difference in peti¬ 
tioner’s favor between its sales and its purchases of direc¬ 
tories. The directories were printed in Jersey City, 

13 New Jersey, and in most cases were delivered by the 
printer directly to the other telephone companies, but 
petitioner maintained a stock of the directories on hand, 
and a minor part of deliveries were made from that stock. 
There was no testimony from which a determination could 
be made as to how many, or what proportion, of the direc¬ 
tories were delivered to other telephone companies by the 
printer, and how many, or what proportion, from peti¬ 
tioner’s stock on hand. 

6. During the fiscal year 1948, petitioner received $74,- 
616.36 under agreements which purported to be leases of its 
street directories. These so-called leases provided that 
the directories were to remain the property of petitioner 
and were to be returned to it when petitioner was ready to 
deliver new Washington address telephone directories. 
These street-address directories were published principally 
for the use of petitioner’s information operators, and the 
revenue derived therefrom was incidental. Approximately 
1500 of the street-address directories were distributed under 
the so-called leases, for use principally by the sales or- 
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ganizations of the purchasers or lessees thereof. Peti¬ 
tioner used a lease form instead of a sale, because it was 
the easiest and most economical way to collect the charges, 
billed on a monthly basis. Petitioner did not discontinue j 
telephone service to any subscriber to its telephone service 
by reason of any failure on the part of such subscriber to 
pay the monthly charges for the street-address directory. It 
does not appear that the street-address directories had 
any value, except as old paper, when the time came to re¬ 
turn them to petitioner upon the issuance of the next issue 
thereof. 

7. During the fiscal year 1948, petitioner also realized 
$7.75 from the sale of directory covers. 

8. On September 9, 1948, the Assessor made an assess¬ 
ment against petitioner of $1,237,876.30 for gross-receipts 
tax for the fiscal year ending June 30, 1948. $56,049.16 of 
this amount was based on petitioner’s receipts from the 

sources referred to in Findings of Fact numbered 2, 

14 4, 5, 6, and 7 hereof. Petitioner paid the full amount i 

of the assessment under protest in writing, in two 
equal installments, on September 30, 1948 and December 8, 
1948. On December 8,1948 it appealed to this Board from 
so much of the tax amounting to $56,049.16, as was based 
on its receipts referred to in Findings of Fact numbered 
2, 4, 5, 6, and 7 hereof, upon the ground that such receipts 
were not derived from the sales of public-utility commodi¬ 
ties and services within the District of Columbia. 

CONCLUSIONS OF LAW | 

! 

1. The sales of advertising, and charges for black-face 
listings and additional listing in petitioner’s classified 
directories were not sales of public-utility commodities 
■within the meaning of Section 2 of Title IV of the Act of 
July 26,* 1939 (53 Stat. 1107), D. C. Code 1940, sec. 47-1701. 

2. The transactions between petitioner and other tele¬ 
phone companies whereby such other companies acquired 
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copies of petitioner’s directories, were sales of public- 
utility commodities within the meaning of said section. 

3. The distribution of petitioner’s street-address direc¬ 
tories, were sales of public-utility commodities, within the 
meaning of said section. 

4. The transactions involving the sale of directory covers 
upon which 31 cents of the tax was based, are too insigni¬ 
ficant in amount to justify any decision or action with 
regard thereto. 

5. Petitioner is entitled to a refund of $ 52,011.99 . 

• • • • • • • ■ • 


15 MEMORANDUM 

The relevant portion of the statute involved, namely sec¬ 
tion 2 of Title IV of the Act of July 26, 1939, (53 Stat. 
1107), D. C. Code 1940, sec. 1701, which amended paragraph 
5 of section 6 of the Act of July 1,1902, (32 Stat. 619), is as 
follows: 

“Each national bank . . . and all other incor¬ 
porated banks and trust companies ... and all gas, 
electric lighting and telephone companies . .. shall 
make affidavit... as to the amount of its or their 
gross earnings or gross receipts, as the case may 
be, for the preceding year . . . and each telephone 
company shall pay to the collector of taxes of the 
District of Columbia per annum 4 per centum on 
such gross receipts, from the sale of public utility 
commodities and services within the District of 
Columbia.” 

Paragraph 5 of section 6 of the Act of July 1, 1902 (32 
Stat. 619) before the 1939 amendment, had read, so far as 
here relevant, as follows: 
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“Each national bank . . . and all other incor¬ 
porated banks and trust companies ... and all gas, 
electric lighting and telephone companies ... shall 
make affidavit ... as to the amount of its or their 
gross earnings for the preceding year . . . and 
shall pay to the collector of taxes of the District . 
of Columbia per annum on such gross earnings as 
follows:... each ... telephone company, four per 
centum.’’ 

As will be observed, the applicable statute, prior to the 
1939 amendment, imposed a tax based on the gross earnings 
of telephone companies. The term “gross earnings” 
16 as used in the statute as enacted in 1902, had been so 
construed by the Court of Appeals as to permit the 
deduction of the cost of raw materials entering into the 
manufacture of gas, to be deducted from the gross receipts 
of gas companies in the determination of the gross earnings 
of such companies, District of Columbia v. Georgetown Gas- 
Light Company , (1916) 45 App. D. C. 63; and had been 
construed by that Court, as to electric light companies, to 
cover not only gross earnings from the furnishing of elec¬ 
tricity, but from all other sources, Potomac Electric Power 
Co. v. Rudolph , (1923) 53 U. S. App. D. C. 261, 29 Fed. 2d 
634; Potomac Electric Power Co. v. Hazen (1937) 67 App. 
D. C. 161, 90 Fed. 2d 406. 

The Act of 1939 substituted the expression “gross re¬ 
ceipts” for the somewhat narrower expression “gross 
earnings,” which had been used in the 1902 statute, and 
at the same time restricted gross receipts to such as arose 
from the sale of public-utility commodities and services 
in the District of Columbia. 

Strictly speaking, the term “sale” means the exchange or 
transfer of property. However, in the more popular sense 
its meaning is not so restricted, and it is frequently used 
to include things which are not commodities, such, for ex- 



ample, as advertising and insurance, and the rendition of 
services. The principal source of revenue of a telephone 
company is, of course, the rendition of service, and the 
statute is to be construed as though it read, “gross receipts 
from the sale of public-utility commodities and the rendi¬ 
tion of public-utility services.’’ Not all receipts from com¬ 
modities and services give rise to tax liability, but only such 
as are public-utility commodities or public-utility services. 

Coming now to a consideration of the three classifica¬ 
tions of revenue dealt with in the conclusions of law, it may 
be stated that the reasoning for such conclusions is as 
follows: 

(1) The receipts from advertising in the petitioner’s 
classified directory are not from the sale (or rendi- 

17 tion) of public-utility commodities or services. The 
advertising was not essential to the operation or use 
of petitioner’s telephone system. While closely associated 
therewith, it was not a part of its public-utility services any 
more than the sale of peanuts, popcorn, chewing gum and 
candy at a baseball game, although often concomitant there¬ 
with, is a part of the playing or the viewing of the games. 

(2) The receipts from petitioner’s street-address direc¬ 
tories were so closely associated with petitioner’s public- 
utility services as fairly to come within the taxing provi¬ 
sions of the statute. These directories, other than those used 
by petitioner’s long-distance operators, (not here involved) 
were sold to sales organizations of business houses. They 
were as much a part of the telephone service of persons 
desiring to use petitioner’s telephone for calling certain 
addresses, as distinguished from certain persons, as were 
the alphabetical directories. The fact that they were paid 
for instead of being delivered free, does not change their 
nature. 

In this view, it is not material to determine whether the 
street-address directory transactions be considered sales 
or leases, although it may be observed that, notwithstand- 



mg that they were designated as leases, they were, as a 
matter of law, sales. They were kept by the so-called less¬ 
ees until their value, except as waste paper, had been de¬ 
stroyed by obsolescence resulting from the publication of 
the new issue. They were things quae ipse usu con- 
sumuntur, and, as was said by the Court of Appeals in 
Chesapeake & Potomac Telephone Co. v. District of Colum¬ 
bia , 78 U. S. App. D. C. 53,127 Fed. 2d 674, in substance, if 
not in the strictest sense, they were promptly consumed by 
the persons to whom they were furnished. 

(3) The sale of petitioner’s telephone directories to other 
telephone companies was likewise the rendition of a public- 
utility service. Here again it is unimportant to determine 
whether these inter-company transactions were sales 
18 or some other kind of transaction. Like the street-ad¬ 
dress directories, they were so closely related to the 
public-utility services of petitioner as to come within the 
purview of the taxing statute. The out-of-town companies 
of course had no use for these telephone directories, except 
in connection with their use of petitioner’s telephone facili¬ 
ties. The fact that in many cases petitioner, while selling its 
directories to other companies, was also a purchaser of the 
directories of those and other companies, and that in many 
cases there were mutual debits and credits arising there¬ 
from, is of no significance. The transactions were either 
sales or as much the rendition of public-utilities service as 
the issuance of directories by petitioner to its local cus¬ 
tomers. The only difference was that petitioner’s local 
customers received the alphabetical directories free of 
charge, whereas the other telephone companies were re¬ 
quired to pay for them. 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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19 Filed Mar 16 1949 

\ 

DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board this 16th day of March, 1949 
ADJUDGED AND DETERMINED, That the assessment 
against petitioner, The Chesapeake and Potomac Telephone 
Company, of gross-receipts tax for the fiscal year ending 
June 30, 1949, herein appealed from, be, and it is hereby 
reduced by $52,011.99, and that said petitioner is entitled 
to a refund of said sum. 

• •• ••• • • 

21 TRANSCRIPT OF PROCEEDINGS 

(February 1, 1949) 

• •• ••• • • 

26 WILLIAM K. NORWOOD was called as a witness 
for and on behalf of the Petitioner, and having been 

first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Lewis: 

Q. For the record, will yon please state your name and 
address? A. My name is William K. Norwood, and 

27 mv address is 2 New York Avenue, Northwest. 

* * 

Q. What is your official position with the Tele¬ 
phone Company? A. I am the General Directory Manager. 
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Q. How long have you been with the telephone company I 
A. Twenty-six years, and one month. 

Q. Are yon personally familiar with matters concerning 
the directories issued by the Chesapeake & Potomac Tele¬ 
phone Company? A. Yes, I am 

Q. What are the major directories issued by the tele- j 
phone company? A. We have three major directories. One j 
is alphabetical which lists subscribers; one is classified 
directory which lists subscribers by business and profes¬ 
sional classifications; and there is a street directory which 
lists subscribers by street address. 


28 ’ Q. Mr. Norwood, these are current directories. 

What material differences have there been between 

i 

these and the directories issued by the company in the past, | 
say, during the last ten years? A. Up until this current j 
directory we had the alphabetical directory and the classi¬ 
fied directory in a single volume, although we considered 
them separate. We had to split them in this place, this j 
issue. 

Except for that, about the only material change over the j 
period mentioned was their increasing growth and size be¬ 
cause of additional listings. j 

Q. What receipts did the telephone company derive from 
these directories during the fiscal year ending June 

29 30, 1948? A. I would like to refer to my notes, be- j 
cause I have not tried to carry these figures. 

The fiscal year ending June 30, 1948, was the year in 
which we received a total of $1,401,229.03 from these direc- j 
tories. Those receipts were broken down as follows: 

l 

• * . ] 

Receipts from advertising in the classified di¬ 
rectory, $1,300,299.65. 

Rental from the street address directory, $74- 
616.86. 
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Reimbursement for directories furnished other 
companies, $26,304.77. 

Sale of directory covers, $7.75. 

Q. Does the telephone company carry any advertising 
in its alphabetical directory? A. No. 

Q. Dots it sell any of its alphabetical directories? A. The 
company only issues its alphabetical directories to sub¬ 
scribers and other companies. It does not sell the alpha¬ 
betical directory and charge subscribers anything for the 
alphabetical directory as such. 

It is compensated for its directories which are furnished 
to other campanies, however. 

Q. You referred to the other companies. I take it you 
mean other telephone companies? A. That is right. 

Q. Where are these other telephone companies 
30 located? A. Throughout the United States, outside 
the District of Columbia. 

Q. All of them are outside the District of Columbia, are 
they not? A. Yes, they are. 

Q. What is the arrangement under which the directories 
are issued to other telephone companies? A. We have an 
arrangement for interchange of directories between tele¬ 
phone companies, but this arrangement is a sort of clearing¬ 
house setup, and all the participating companies are able 
to secure directories from the other companies. 

Under this arrangement, if we want directories issued 
by the other companies, we issue a requisition on them for 
the number of directories we want. 

On the other hand, if other companies want directories of 
ours, they similarly issue requisition on us for these di¬ 
rectories. 

These requisitions are assembled and delivery is usually 
made by the printers of the respective directories in ac¬ 
cordance with these instruction. 

Q. How is the cost of the directory allocated amongst 
the telephone companies that receive them? A. We have 
published a price list which shows the estimated cost of 



telephone directories. A company ordering or purchasing 
a directory from another company compensates 

31 them in accordance with the price contained in this 
price list. 

On the other hand, a company furnishing directories to 
another company is reimbursed in accordance with the price 
list. 

THE BOARD: Am I correct in supposing that on an ex¬ 
change with Chicago & New York, it might be due from 
your company to the companies in those cities because their 
directories are bigger than, say, Winchester, Virginia, or 
the balance might be the other way, because their directories 
are smaller? 

THE WITNESS: That is right. 

This price list has the estimated cost of each one of the 
directories. The cost of the directory will vary according 
to the size of it. 

For purposes of accounting, this allocation of cost, 
which you have just mentioned, is called “sales”, bat it 
is actually a mechanical method of allocating the cost of 
these directories. 

By Mr. Lewis: 

Q. Are the transactions which you have just described 
the ones which resulted in the twenty-six thousand dollar 
figure to which you previously referred? A. Yes, they are. 

THE BOARD: I do not get the distinction between the 
sale and allocation. 

32 MR. LEWIS: May I ask a further question? 

THE BOARD: No, let me ask a few questions. 

Let us say, for example, that your company and the com¬ 
pany doing business in a smaller town which has a small 
directory exchanges directories, or do they exchange them, 
or use them, or simply use your directory? 

THE WITNESS: This directory price list is published 
about once a year, and in this directory price list are listed 
the estimated costs of all of the directories issued by the 
companies participating in this arrangement. 


THE BOARD: Are they all printed by the same house ? 

THE WITNESS: No, by any number of different print¬ 
ing companies. 

These costs included in the price list are the estimated 
costs of various directories involved. If we want to secure 
directories from Chicago, we issue a requisition on them 
and we pay the Chicago company for these directories the 
price that is included in this price list. 

• It mav be more than what our directories are listed at. 
It may be less, according to various cost factors, one of 
them being the size. 

THE BOARD: Suppose Chicago wants your directory! 

THE WITNESS: They do the same thing. They issue 
a requisition on us for maybe a thousand of our directories, 
and we assemble the requisitions from all various 
33 companies, turn them over to our printer. Our 
printers make deliveries of these directories when 
they are printed and advise us they have been delivered. 

Then we bill the Chicago office for a thousand directories 
at whatever our price is as included in the price list. 

THE BOARD: And the balance is adjusted in cash? 

THE WITNESS: It is handled on an intercompany ar¬ 
rangement. I do not know how it is treated on the books. 
By Mr. Lewis: 

Q. Does the price list include any item of profit on those 
directories? A. No. 

THE BOARD: I asked him how he knew. 

THE WITNESS: It is computed by a formula in which 
the costs of compiling the directories are the factors. 

By Mr. Lewis: 

Q. Where are the directories of the Chesapeake & Poto¬ 
mac Telephone Company printed? A. The alphabetical 
and classified directories are printed in Jersey City, New 
Jersey, and the street address directory is printed in 
Baltimore, Maryland. 





Q. Under the arrangement yon have just described, are 
the directories ’ deliveries to other telephone companies 
made directly by the printer! A. Practically all of 

34 them are. We maintain a stock of our directories 
on hand, and some few deliveries are made from 

that stock, but as compared to the total they are practically 
negligible. 

Q. My next series of questions will relate specifically to 
the classified directory. That is this yellow one. 

What is the source and amount of the company’s revenue 
from this classified directory! 

THE BOARD: Let us talk about the fiscal year 1948. 
By Mr. Lewis: 

Q. During the fiscal year ended June 30, 1948! A. 'Dur¬ 
ing the fiscal year ending June 30, 1948, we received for 
advertising in this classified directory, $1,300,299.65, as I 
previously testified. 

Since we do not sell the classified directory to subscribers, 
all of this money represents the sale of directory adver¬ 
tising in this directory. 

THE BOARD: What did you consider advertising? 
Did you consider every lifting an advertisement! 

THE WITNESS: A listing may be an advertisement; 
yes, sir. 

THE BOARD: For example, where a mercantile com¬ 
pany has a telephone and is listed, what did you call the 
first directory? 

THE WITNESS: Alphabetical 

THE BOARD: Yes, and in addition to that the 

35 company wants to be listed in what I will call the 
yellow pages, without any display, just a name, and 

the number under your appropriate heading. There is a 
charge made for that, is there not? 

T HE WITNESS: Each business subscriber is given 
one free listing, one free light-type listing in the classified 
directory. 
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Any additional listings beyond that are considered ad¬ 
vertising and paid for. 

THE BOARD: From yonr standpoint, as you are testi¬ 
fying now, there is no distinction between the blackface 
entry in the yellow pages, a second and subsequent light- 
face in the yellow pages, and an advertisement on the mar¬ 
gin, or occupying the whole page, perhaps. Am I correct 
in that? 

You call them all advertising, do you not? 

• 

36 THE WITNESS: The one free listing which we 
allow every business customer we do not consider 
advertising. Anything over and above that is charged for, 
and we do consider it as advertising. 

THE BOARD: That would include a single listing if it 
is in blackface? 

THE WITNESS: Yes, sir. 

The one free listing which we gave each subscriber is 
a light-type listing. 

THE BOARD: It is in blackface and you charge for it 
and call it advertising, do you not? 

THE WITNESS: Yes, sir. 

THE BOARD: And call the display advertising? 

. THE WITNESS: Yes, sir. 

THE BOARD: Of course, there is this E. P. Hinkel 
advertisement on the inside of the black cover. 

THE WITNESS: That is advertising. 

By Mr. Lewis: / 

Q. Do the classified and the alphabetical directories have 
the same distribution now that they are printed as sepa¬ 
rate volumes? A. No, they do not. 

THE BOARD: Don’t talk about now. Let us talk about 
the fiscal year 1948. 

By Mr. Lewis: 

Q. In the fiscal year 1948, they were not separate 
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volumes, they were bound together; is that right? 

THE BOARD: Then they are not relevant to this in¬ 
quiry. 

MR. LEWIS: We will pass that. 

By Mr. Lewis: 

Q. Are the charges for advertising in the classified di¬ 
rectory included in the tariffs which the company files with 
the Public Utilities Commission? A. No, they are not. 

Q. Is advertising in the classified directory comparable 
with other forms of advertising? A. Yes, it is. Adver¬ 
tising in classified directories is comparable with advertis¬ 
ing in newspapers, magazines, car cards, and the radio, 
and our advertising is directly in competition with these 
forms of advertising. 

Subscribers only advertise in our directory to the extent 
that they get their money’s worth and, of course, that deter¬ 
mination is based partly on a comparison of our charges 
with charges in these other media. 

Q. Are there any other directories in Washington 
similar to the telephone company’s classified directory? 
A. Yes, there are several of them. One is the City Direc¬ 
tory issued by the Polk Company. 

In the City Directory there is a classified section 
38 which is very similar to ours. 

It lists persons by business and professional clas¬ 
sification, and is printed on yellow paper. 

The setup is very similar to our directory. It also in¬ 
cludes display advertising and to that extent is in direct 
competition with our classified directory. 

Q. Is this the directory to which you refer? A. Yes, it is. 

MR. LEWIS: May we have the same agreement on this 
as on the telephone books? 

This, I believe, is a standard reference book, anyway. 
• THE BOARD: Do you agree to that, Mr. Updegraff? 

MR. UPDEGRAFF: I have no objection. 
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MR. LEWIS: We would like your Honor to be free to 
consider this without it filling up your files and we would 
also like to take it back with us when it serves your con¬ 
venience. 

THE BOARD: I prefer to have it here for the time 
t>eing. 

MR. LEWIS: Surely, sir. 

THE BOARD: We will not physically make it part of 
the record. 

39 MR. LEWIS: * * * We introduced that directory' 
to show that our classified directory is in direct com¬ 
petition with other similar media. That was just intro¬ 
duced as an example. There was an earlier directory. 

40 I believe Mr. Updegraff is right that during the 
war they suspended publication of them, but there 

has always been a city directory for years. 

THE BOARD: This is the eighty-sixth volume, ap¬ 
parently. I do not think the point is very important. 

By Mr. Lewis: 

Q. Mr. Norwood, you referred to the potential competi¬ 
tion between the classified directory of the telephone com¬ 
pany and the City Directory published by Polk & Company. 

Do you mean to limit your reference of competition to 
the display advertising? A. No, the City Directory also 
contains a street address section which is very similar to 
ours and it is in competition with that, also. 

This street address directory, in addition to what ours 
shows, also lists persons who are not telephone subscribers 
as well as those who are. 

Q. In the classified section of Polk’s Directory, does it 
divide the persons that it lists by business and profes¬ 
sional classification similar to those used in the yellow book? 

THE BOARD: It is not necessary in view of the fact 
that the directory before me is for my consideration. If 
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you can get the witness to testify, you may comment on 
it during your argument or brief, if vou file one. 

MR. LEWIS: Yes, sir. 

41 By Mr. Lewis: 

Q. Is the city directory to which you have referred 
published by a public utility? A. No, it is published by 
the R. L. Polk Company, which is a publishing house and ! 
is not a public utility. j 

Q. Is the classified directory of the telephone company ! 
regulated by any public body? A. No, it is not. Neither j 
the directory nor the rates charged for advertising included j 
in it are regulated by any public body. 

Q. Are there any material differences between the hand- j 
ling of the classified directory and the ordinary telephone j 
business of the company? A. Yes, there is a distinction 
between the employees who sell our directory advertising, ; 
and the other employees of the company who are engaged in j 
furnishing regular telephone service. 

During the period in question our directory advertising j 
salesmen were compensated on a commission basis. They j 
also were not considered telephone company employees for j 
the purposes of our pension plan, our benefit plan, paid | 
vacations, et cetera. 

As a matter of fact, we have just recently entered into j 
contract w T ith the Reuben H. Donnelly Corporation for 
which they sell— 

4 .* *1 
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43 the advertising in our classified directory. 

i 

_ i 
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I 

. j 

Q. By advertising for that purpose you mean to include, j 
do you not, what is referred to as listings in the classified I 
directory, paid listings ? A. That is right: paid listings. 


Q. What is the Donnelly Corporation, to which yon re¬ 
ferred? A. It is incorporated in the State of Illinois with 
its principal office in Chicago. It is engaged in the general 
advertising business, including advertising by mail, radio, 
and it conducts radio contests, advertising contents. 

THE BOARD: Are they not also a large printing outfit ? 

THE WITNESS: Yes, sir. 

I think, however, that that is a separate branch of the 
Donnelly Corporation. 

By Mr. Lewis: 

Q. Why does the company employ the Donnelly Corpora¬ 
tion? A. Because they are experts in the sale of directory 
advertising and we felt through their employment we would 
be able to secure the maximum development of advertising 
in our classified directory. 

Also, since our basic purpose in being in business 
44 is the furnishing of telephone service, under those 
conditions it is a little bit difficult for us to develop 
experts in our business in the sale of advertising. 

Q. Is the Donnelly Corporation regulated as a public 
utility? A. No, it is not. It is in a very highly competi¬ 
tive business. 

• • ••••••• 

46 “Question: Is all the advertising in the classified 
directory sold within the District of Columbia?” 

THE WITNESS: No, it is not. Portions of it are, but 
portions of it are not. Most of our trade-mark advertising 
is sold outside of the District of Columbia. 

For instance, in our directory we have a trade-mark head¬ 
ing of Plymouth Automobiles under which the local Ply¬ 
mouth dealers are listed. The contract for that advertis¬ 
ing was sold at the home office of the Chrysler Corporation 
in Detroit, Michigan, by the Michigan company in entering 
into contract with the Chrysler Corporation. 
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In so doing they indicated in what directories in the 
country they wanted their advertising to appear. Arrange¬ 
ments were made accordingly. This sale was com- 

47 pleted in the State of Michigan. 

By Mr. Lewis: 

Q. Does the Washington company sell advertising in the 
classified directories of other telephone companies? A. 
Yes, we do, on just the same basis that other companies sell j 
advertising in our directories. 

Q. Are the receipts from sales of that character included | 
in the $1,300,000 figure to which you previously referred? 

A. Yes, the proceeds due us from sale of advertising in 
directories of other companies are included in this figure j 
referred to previously. 

Q. My next series of questions will relate specifically to j 
the street address directory. What is the purpose of the 
street address directory? A. The street address directory 
is maintained principally for the use of our information j 
operators. It is used as a source of revenue to us, but that 
is purely incidentaL 

THE BOARD: Let me see it, please. 

This contains no advertising? 

THE WITNESS: No, sir. -■ j 

THE BOARD: But is sold at such a price that you 
realize a profit from the sale. Am I correct? 

THE WITNESS: It is leased, but not sold. 

MR. UPDEGRAFF: I object to the witness’ 

48 answer that it is leased and not sold, because that is j 
a conclusion of law. 

THE BOARD: I think the objection is good. 

Can’t you produce the documents? 

MR. LEWIS: Yes, sir; we expect to do that, sir. 

By Mr. Lewis: 

Q.. During the fiscal year ended June 30,1948, you stated 
that seventy-four thousand some-odd dollars were derived 
from the street address directory. What was the source 
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of this revenue! A. The source of the revenue was the 
leasing of the street address directories to those individuals 
and corporations who desired to lease them. I believe its 
principal use is to sales organizations. 

Q. I hand you, and offer in evidence, a card headed 
“Washington Address Telephone Directory”. Is this the 
formal contract under which the company leases its street 
address telephone directories! A. Yes, this is one of the 
contracts. 


We retain title to the directories and all of them are 
leased and not sold. 

• •••••••• 

49 THE BOARD: Why do you use a lease instead 
of a sale! 

THE WITNESS: It is easiest, and the most economical 
way to collect the charges billed on a monthly basis. It is 
the general practice followed by the other companies who 
issue street address directories. There is no idea of any 
tax liability in connection with the leasing arrangements. 

51 Q. Does the telephone company collect the street 
address directories from the persons who subscribe 

52 to them at the expiration of their subscription! A. 
Yes, they do. 

THE BOARD: It also collects the alphabetical direc¬ 
tories, does it not! 

THE WITNESS: Yes, sir; we generally do. 

There may be an occasion, from time to time, because of 
conditions existing, it is not appropriate to do it, but our 
general practice is to do it. 




THE BOARD: And has been for many years? 

THE WITNESS: Yes, sir. 

By Mr. Lewis: 

Q. Are any directories similar to the street address di¬ 
rectory of the telephone company published by other per¬ 
sons or companies? A. Yes, as I mentioned, the R. L. Polk 
Company publishes the street address directory as part of 
their city directory. 

THE BOARD: For Washington? 

THE WITNESS: Yes, sir; for Washington. Their 
street address directory is a very similar one to ours and, 
as I mentioned, it includes both the telephone subscribers 
dnd those who are not. In fact, it indicates by a symbol 
those who have telephone service. 

THE BOARD: Are you referring now to the yellow 
pages of the City Directory? 

THE WITNESS: No, sir; I was drawing a com- 
53 parison between our street address directory and the 
street address section of the City Directory. 

THE BOARD: Yon mean the pink section? 

THE WITNESS : Yes, sir. 

THE BOARD: That never gives telephones numbers, 
does it? 

THE WITNESS: No, sir; it has a symbol that indicates 
whether or not a person is a subscriber. 

By Mr. Lewis: 

Q. Is the telephone company street address directory 
regulated by any governmental body? 

THE BOARD: I know it is not. That is a matter of law. 
By Mr. Lewis: 

Q. If amounts due for directory advertising or for the 
street address directory are unpaid, does the company at¬ 
tempt to discontinue the telephone service of a subscriber 
in question, assuming that the charges for telephone service 
have been paid? A. No, we do not. 

If charges for directory advertising, or for the lease of 
street address directory advertising are unpaid, we will 
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not discontinue subscriber service, because we consider 
these revenues separate and apart from our regular tele¬ 
phone business. 

Q. You previously stated that the company received 
$7.75 during the fiscal year ending June 30, 1948, 
54 for the sale of directory covers. 

Could you describe these items! A. At one time 
we used to sell directory covers to anyone who wanted 
them. We discontinued that practice and have not taken 
it up again. 

The $7.75 just referred to is the sale of a few tag ends of 
covers that were left over and sold during this fiscal year. 


By Mr. Updegraff: 

Q. You say you have been with the telephone company 
for twenty-six years and one month, and you have been in 
the directory department for the past three years ? A. Two 
years and a few months. 

Q. I believe you also testified that with respect to leasing 
street address directories, that has been done for the past 
ten years anyhow; is that a correct statement of your 
55 testimony? A. That is according to my knowledge; 
yes, sir. 

Q. Directing your attention to the facts that the law was 
changed under the 1939 Revenue Act providing for taxa¬ 
tion of receipts from the sale of public utility commodities 
and service, do you have any recollection of what the tele¬ 
phone company did as to street address directories prior 
to that time ? A. No, sir; I do not. 

Q. What is the purpose of the alphabetical telephone 
directory? A. The alphabetical telephone directory is an 
alphabetical listing of our subscribers and is furnished to 





our subscribers and other companies so that they can secure 
the proper telephone numbers of our subscribers that are 
listed. 

Q. So they can secure what? A. So that the telephone 
number of our subscribers can be secured. 

Q. What is the purpose of the yellow so-called advertis¬ 
ing section of your telephone directory? A. Its principal 
purpose is a medium for our business customers for ad¬ 
vertising their services at a price, and it is not a part of 
the basic telephone service furnished. 

Q. You say it is not a part of the basic telephone service ? 
A. The classified directory, as such, i& not, although 

56 I realize that we give one free listing to each busi¬ 
ness customer in the directory. 

Q. Are you in any business other than working for the 
telephone company? A. No, sir. 

Q. Do you have a classified directory in your home? A. 
Yes, sir. 

Q. What did you use it for? A. I use it when I want to 
look up and find out who sells a certain commodity or 
service. 

Q. The telephone company has many-many so-called pub¬ 
lic telephones establised throughout the District of Colum¬ 
bia and the metropolitan area, does it not? A. Yes, sir; 
they do. 

Q. Who installs such telephones, if you know? A. Our 
installers. 

Q. Did you put an alphabetical directory with such tele¬ 
phones? A. Yes, sir. 

Q. Did you put a classified directory since you separated 
them with such telephones? A. Yes, sir. 

Q. So then you do not confine the distribution of the 
yellow page directory to certain purchasers of advertising? 
A. No, it would be of little or no value if we did. 

57 Q. In other words, the value of the advertising 
part of the directory is in getting the telephone ser- 




vice to the subscribers, to the advertisers and to the general 
public, is it not? 


THE WITNESS: The value of the directory to whom ? 
To the telephone subscribers, the advertisers? 

By Mr. Updegraff: 

Q. And the general public who use telephones ? A. I do 
not think I can answer that all in one answer. 

THE BOARD: Wait a minute. Yon can answer it. 

THE WITNESS: Ask it more specifically. 

MR. UPDEGRAFF: I want to ask it the way I have 
already asked it. 

THE BOARD: Take a paragraph or a page for it. You 
do not have to answer in one sentence. 

58 THE WITNESS: The advertisers secure value 
from the classified directory because it is one means 
of advertising their wares, or their profession. As such 
they secure a value from it. 

It is a convenience to our telephone subscribers to have 
that, although not a substantial part of the service, because 
it enables them to find out where to buy commodities and 
services. 

Of course, to the public telephone-using public, it is al¬ 
ways a convenience, but not a necessity. 

By Mr. Updegraff: 

Q. Would you, or would you not say, that the advertising 
portion of the telephone company directory is an incident 
to the furnishing of telephone service in the District of 
Columbia? A. The classified directory, of course, is pre¬ 
pared as a by-product or an incident of the furnishing tele¬ 
phone service. 



60 Q. Yon testified, I believe, that the petitioner’s 
advertising directory was more or less in competition 
with the other advertising concerns in the District of Co¬ 
lumbia. A. Yes, sir. 

Q. Is there, if you know, published for use in the Dis¬ 
trict of Columbia, any other telephone directory contain¬ 
ing advertising in it as is your yellow page portion of your 
directory? A. There have been several, from time to time, 
in addition to the City Directory, which I referred to. 

I do not have any of them with me. I can give you the 
name of one of them. It is th$ Home Owners’ Telephone 
Directory. 

Q. My question is is there any existence of such a tele¬ 
phone book? A. I cannot answer that question definitely 
at the present time. 


• • • • • • • • • 

64 By Mr. Updegraff: 

Q. Do you know, Mr. Norwood, whether the peti¬ 
tioner in this case advertises over the radio? A. I do not 
have any exact knowledge of that; no, sir. Anything I ex¬ 
press would be an opinion, and I prefer not to testify on 
that. 

Q. Does the petitioner advertise through any media that 
you know of? A. Yes, sir; I know that we advertise in the 
current daily papers; we advertise in certain local period¬ 
icals. 

THE BOARD: In what ? 

THE WITNESS: Certain local papers from time 

65 to time. I am referring now to the advertising for 
which we are responsible and not national adver¬ 
tising. 

MR. UPDEGRAFF: And so am L 
THE BOARD: Do you advertise in street cars and 
busses? 

THE WITNESS: Yes, sir; we use the street car cards 
as an advertising medium. 





By Mr. Updegraff: 

Q. Mr. Norwood, do you mean by the word “merely’’ as 
expressed by Mr. Lewis, that that is the sole interest of 
the petitioner in this case with respect to distribution of 
its advertising telephone directory? A. The sole interest— 
your question is whether the sole interest in getting wide 
distribution is to add to the advertising value of the direc¬ 
tory? Is that your question? 

Q. My question was whether by the term “merely” you 
meant that was the only interest the petitioner had in dis- 


By Mr. Updegraff: 

Q. Do you know what the nature of such advertising has 
been in the past four years? A. You mean the theme, the 
.subject of advertising? 

Q. Yes. A. I have a general knowledge of it. 

Do you want me to go ahead? 

Q. Yes. A. At various times we have advertised the 
closing of our directories. We have advertised the value 
of the yellow page to residents of Washington. We have 
run ads asking for party-line cooperation, and numerous 
others in connection with anything we felt would help us to 
better administer our business. 

Those are typical subjects. 


By Mr. Lewis: 

66 Q. I would like to point out through this witness, 
if I may, would it be proper to say that the telephone 

company has an interest in the wide distribution of its 
classified directory merely in order to increase its 

67 value to advertisers? A. We certainly do. 


RECROSS EXAMINATION 
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tributing its classified directory. A. That is one very im¬ 
portant one. 

Q. And why is that? , - 

THE BOARD: Wait a minnte. Answer that question. 
He said is that the only one. You can anwer that yes or no. 

THE WITNESS : There may be some subsidiary rea¬ 
sons. We know it is a convenience to our customers. We are 
very much interested in getting it into their hands. 
68 Now, I would not say that is the only reason.. 

By Mr. Updegraff: 

Q. What other reason do you have? A. I just mentioned 
one just then. I said its value and assistance is important 
to our customers and for that reason we are interested in 
getting it into, their hands. 

Q. You mean the general public; anyone who uses the 
telephone by that, do you not ? A. I had in mind telephone 
subscribers. 

Q. Did you not have in mind those who are your , cus¬ 
tomers and use public telephones? A. I did not have in 
mind those people, but they should be included. 

• #•*• **** 

93 THE BOARD: Of course, everybody knows that 

particularly in a town the size of Washington, you 
would have an intolerable situation if you did not have a 
telephone directory, and had to call up the information op¬ 
erator everytime you wanted to get a number. 

It certainly is a very important accessory to the tele¬ 
phone service, and not your opinion necessarily, to have an 
alphabetical directory. 

It is also a matter of common knowledge that the yellow 
pages are a convenience, as Mr. Updegraff brought out, 
both to the telephone user, including the subscriber and 
others, and as a matter of business getting for the people 
who advertise. 
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The question is in view of those facts which have been 
brought out in the evidence, and in view of the facts which 
our common sense tells us and which do not involve any ex¬ 
pert testimony as to whether tax was properly levied, and I 
do not think that it is governed or altered very much by the 
opinion of either Mr. Van Orsdel or Mr. Harrison. 

ME. UPDEGRAFF: I agree with that. 

It is governed by the Court of Appeals’ decision. 

T HE BOARD: It is a matter of the Court of Appeals. 

Is there any further testimony? 

MR. UPDEGRAFF: I have none. 

MR. LEWIS: I have none. 

• • • • • • • • • 

95 RESPONDENT’S EXHIBIT “A” 


August 1, 1941 


Mr. R. A. Van Orsdel, 

Vice President and General Counsel, 

The Chesapeake and Potomac Telephone 
Company, 

725 13th Street, N. W., 

Washington, D. C. 


Dear Sir: 

In reply to your letter of June 13, 1941, addressed to the 
Honorable Richmond B. Keech, Corporation Counsel, you 
are advised that the office of the Corporation Counsel has, 
at your request, reconsidered the opinion dated April 18, 
1941, insofar as it relates to taxation against the Chesa¬ 
peake & Potomac Telephone Company. 

The Corporation Counsel advises the Board of Commis¬ 
sioners that, upon reconsideration of his opinion and con¬ 
sideration of your protest against the conclusions there 



stated, he is of opinion that the conclusions stated in the 
opinion of April 18, 1941, are correct. 

Specifically, the Corporation Counsel advises the Board 
of Commissioners (1) that in his opinion the publication 
and distribution of the telephone directory does not con¬ 
stitute a commodity of a manufacturing company within 
the doctrine of District of Columbia v. Georgetown Gaslight 
Company, 45 App. D. C. 63, and that the Act of 1902 does 
not permit the deduction of the cost of paper, printing, and 
distribution of the directory in determining gross earnings; 
and (2) he reaffirms his opinion that, under Title IV of the 
District of Columbia Revenue Act of 1939, gross receipts 
from the sale of public utility commodities and services 
within the District of Columbia include that part of the rev¬ 
enues received by the company for public utility services 
performed within the District in communication with points 
in the states. 


Very truly yours, 

Secretary, 

Board of Commissioners, D. C. 

lbh/eb 

7/29/41 

• • • • • • • 

105 RESPONDENT’S EXHIBIT “ J ” 

November 3,1941. 

Mr. R. A. Van Orsdel, 

Vice President and General Counsel, 

Chesapeake and Potomac Telephone Company, 
Washington, D. C. 
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Dear Sir: 

Reference is made to the matter of the gross earnings 
and gross receipts taxes of the Chesapeake and Potomac 
Telephone Company. 

I am directed by the Commissioners to inform you that 
upon reconsideration of the opinions dated April 18, 1941 
and July 14,1941, by the Corporation Counsel, in regard to 
the gross earnings taxes for the years 1938 and 1939 and the 
gross receipts tax for subsequent years, the conclusion is 
reached that the earlier opinions correctly apply the taxing 
statutes referred to. The Commissioners concur in this 
decision. 

Very truly yours, 

t 

Secretary 

Board of Commissioners, D. C. 
106 PETITIONER’S EXHIBIT No. 6 

January 14,1941. 

TO: THE PUBLIC UTILITIES COMMISSION. 

f 

4 

You forwarded to this office for opinion a letter from 
Smith’s Transfer & Storage Company requesting advice 
as to whether the Advertising Committee of The Chesa¬ 
peake & Potomac Telephone Company comes under the 
jurisdiction of the Public Utilities Commission. 

I find no authority in terms which empowers the Com¬ 
mission to regulate the rates of advertising charged by 
utilities. It is assumed that the medium of advertising re¬ 
ferred to is the directory published by the telephone com¬ 
pany. Even assuming that the publication of a directory 
is necessary to the service performed by the company, the 
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directory would serve such a purpose without advertising 
space. It is my opinion that the word “service” as used 
in the act creating the Commission is hardly broad enough 
to cover the matter of advertising space is a matter of 
contractual rights between the parties. There is no specific 
authority in the act by which the Commission could require 
advertising space in the directory. 

It is generally held by public service commissions that 
undertakings by public utilities which are not a necessary 
part of the service do not come within the regulatory powers 
of such commissions unless there is specific authority for 
such regulation. A parallel is found in merchandising and 
jobbing performed by utilities. While it is generally recog¬ 
nized that the utilities have the corporate authority to en¬ 
gage in such undertakings, it has been generally held that 
the regulatory powers have no jurisdiction over prices to be 
charged for appliances or for jobbing work done by the 
utilities. 

For instance, in Re Rates and Rate Structures , 29 P. U. R. 
(N. S.) 391, 471, and in City Ice & Fuel Co. v. Consolidated 
Edison Co. of New York, 29 P. U. R. (N. S.) 193, 201, the 
New York Department of Public Service, State Division, 
of the Public Service Commission, held that the Commis¬ 
sion had no power to regulate sale prices charged consum¬ 
ers for appliances or for jobbing work done by the utility, 
and the power of the corporation to engage in such business 
was recognized in both instances. In the latter decision the 
Commission held that it had no jurisdiction to determine 
whether the advertising of such merchandise or other prac¬ 
tices used in the promotion of sales campaigns constituted 
unfair trade practices. 

107 In Re Brockton Edison Company, 29 P. U. B. 

(N. S.) 185, the Massachusetts Department of Public 
Utilities said that the business of merchandising appliances 
as incidental or auxiliary and necessary to use of electricity 
does not constitute a public use of public purpose within the 
concept of regulation of public service corporations. 
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In MacRae v. Selectmen of Town of Concord, 6 N. E. (2) 
366, the Supreme Judicial Court of Massachusetts said there 
is no inherent and necessary connection between the supply 
of electrical energy and the retail sale of household elec¬ 
trical appliances. The state statute specifically authorized 
municipalities to engage in the manufacture and sale of 
electrical energy, but the statute in terms conferred no au¬ 
thority to engage in selling at retail household electrical ap¬ 
pliances. The court held in that case, therefore, that since 
there was no authority the municipality had no authority 
to engage in retail sales. 

The question presented to the Commission is not one of 
authority of the company to sell advertising space, but is 
solely one of jurisdiction over the establishment of rates for 
such advertising. In the absence of specific authority, it is 
the opinion of this office that the contractual relationship 
between the telephone company and its customers for ad¬ 
vertising space is beyond the jurisdiction of the Commis¬ 
sion, unless it be found that such undertakings would im¬ 
pair the service of the company. There is no allegation or 
proof of such fact. 

The Commission’s file is returned herewith. 

(signed) RICHMOND B. KEECH 

' : RICHMOND B. KEECH, 

General Counsel, P. U. C. 

108 PETITIONER’S EXHIBIT No. 7 

January 25, 1941 


MEMORANDUM: 


The Public Utilities Commission at its meeting yesterday 
authorized the acceptance of opinion of counsel in the case 






of Smith’s Transfer & Storage Company requesting advice 
as to jurisdiction of the Commission in the matter of ad¬ 
vertising rates of The Chesapeake and Potomac Telephone 
Company. 

By direction of the Commission: 

(signed) A. W. CROSSLEY, 

A. W. CROSSLEY, 

Executive Secretary. 

109 PETITIONER’S EXHIBIT No. 8 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Office of the Assessor 


April 25, 1941. 

In reply refer to: A. 0. 70,329 

The Chesapeake & Potomac Telephone Company, 

723 13th Street, N. W., 

Washington, D. C. 

Gentlemen: 

The Corporation Counsel of the District of Columbia has 
rendered an opinion in the matter of “Gross receipts tax 
applicable to Public Utilities” and the part thereof which 
affects your company is quoted below. 

(1) “In view of the fact that the part of the revenues re¬ 
tained by the local company on toll service is compensation 
for the service it actually renders by its utility facilities 
within the District of Columbia and is measured on that 
basis, it is the opinion of this office that such revenues con¬ 
stitute gross receipts from utility services within the Dis¬ 
trict of Columbia within the meaning of Paragraph 5, Title 
IV, of the Revenue Act of 1939. This office is of the further 
opinion that settlement items received from nearby ex¬ 
changes as compensation for extended area and interzone 






services and the commissions retained from telegraphic 
tariffs are likewise gross receipts from the sale of utility 
services within the District of Columbia and are subject 
to the Act 

(2) The General Counsel of the Public Utilities Commis¬ 
sion in an opinion dated January 14, 1941, held that the 
matter of rates charged by the telephone company for ad¬ 
vertising space in its directory was not subject to the juris¬ 
diction of the Fublic Utilities Commission. It is the opinion 
of this office, therefore, that revenues received from adver¬ 
tising space in the telephone company’s directory do not 
constitute receipts from the sale of a public utility com¬ 
modity or service within the intent of Title IV of the Rev¬ 
enue Act of 1939, and are therefore not subject to the gross 
receipts tax. 

(3) The Act of July 1, 1902, imposed a tax of 4% on 
gross earnings received by a telephone company. As here¬ 
inbefore stated, that Act did not limit the tax to earnings 
from the sale of public utility commodities or services. It 
is therefore the opinion of this office that the revenues from 
advertising space in the directory in a fiscal year prior 
to the year ended June 30, 1940, should have been included 
in the computation of gross earnings, and were therefore 
subject to the 4% tax on gross earnings prior to such time.” 

In view of this opinion it is necessary to revise the gross 
receipts taxes heretobefore used for the purpose of deter¬ 
mining the gross receipts tax. You are requested to pre¬ 
pare and submit for the fiscal years 1938, 1939 and 1940, 
supplemental returns embracing only those items or 
amounts that were omitted but are in the opinion of the 
Corporation Counsel subject to the gross receipts tax. 


Yours very truly, 

(S) B. M. Bachman 

Deputy Assessor. 


B/W 
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110 PETITIONEE’S EXHIBIT No. 9 

WASHINGTON ADDRESS TELEPHONE DIRECTORY 


The undersigned requests The Chesapeake and Potomac 


Telephone Company to lease to- 

(Copy)/(Copies) of the Current Address Telephone Di¬ 
rectory covering the city of Washington, for which I/we 

agree to pay $_each upon delivery, subject to the 

following conditions: 

That the said Washington Address Telephone Directory 
is to remain at all times the property of The Chesapeake 
and Potomac Telephone Company and is to be returned 
to the said Telephone Company upon request when the Tele¬ 
phone Company is ready to deliver a new Washington Ad¬ 
dress Telephone Directory which is issued concurrently 
with each regular issue of the Alphabetical Directory. 

That the said Telephone Company shall not be liable in 
any way for errors in, or omissions from the said Wash¬ 
ington Address Telephone Directory. 


Contract Agent. 

By The Chesapeake and Potomac Telephone Company 


Accepted 
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FILED Apr 8 1949 


PETITION FOR REVIEW BY THE UNITED STATES. 

COURT OF APPEALS, DISTRICT OF COLUMBIA 
CIRCUIT, OF A DECISION BY THE BOARD 
OF TAX APPEALS FOR THE DISTRICT 
OF COLUMBIA 

! 

The District of Columbia, petitioner in this appeal (re¬ 
spondent below), by Vernon E. West, Corporation Coun¬ 
sel, D. C., Chester H. Gray, Principal Assistant Corpora¬ 
tion Counsel, D. C., and George C. Updegraff, Assistant 
Corporation Counsel, D. C., hereby petitions for a review 
by the United States Court of Appeals, District of Columbia 
Circuit, of a decision of the Board of Tax Appeals for the 
District of Columbia entered March 16, 1949, determining 
that respondent (petitioner below) is entitled to a refund 
of gross receipts taxes for the fiscal year ending June 30, 
1949, in the amount of $52,011.99. 

I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. The respondent is a public utility 
corporation organized under the laws of the State of New 
York. 


II 

Nature of the Controversy 

• • 1 

(a) The controversy involves the question of whether 
gross receipts from sales of advertising and certain other 
listings which are published in respondent’s classified tele¬ 
phone directory, constitute gross receipts from the sale of 
public utility commodities and services within the 
119 meaning of a tax statute more specifically referred to 
hereinafter. 






(b) The respondent, during the fiscal year ending June 
30,1949, was a public utility corporation, organized for the 
purpose of owning, constructing, using and maintaining 
electric telegraph and telephone lines in various places, in¬ 
cluding the District of Columbia. During such year re¬ 
spondent conducted the business of a telephone company 
within the District of Columbia. Respondent published and 
distributed certain telephone directories in connection with 
the conduct of its telephone business in the District. One 
such directory was a classified telephone directory in which 
were printed the names of subscribers engaged in business 
or carrying on various professions ,etc. During the fiscal 
year ended June 30, 1948, respondent sold advertising and 
certain listings to certain of its subscribers which were pub¬ 
lished in the classified telephone directories of respondent. 
The gross receipts from such sales amounted to $1,300,- 
299.65. 

(c) Paragraph 5 of Sec. 6 of the Act of. July 1, 1902, 32 
Stat. 619, c. 1352, as amended by Title IV of the Act of July 
26, 1939, 53 Stat. 1107, c. 367, imposed a tax at the rate of 
four per centum on the gross receipts of all telephone com¬ 
panies from the sale of public utility commodities and serv¬ 
ices within the District of Columbia. 

(d) On September 9, 1948, the assessing authorities of 
the District made an assessment against respondent for 
the fiscal year involved in accordance with the aforesaid 
statute and included therein, as a part of the tax base, the 
gross receipts from the sales of classified telephone di¬ 
rectory advertising and listing services referred to above. 
Respondent paid such taxes under protest in writing in two 
equal installments on September 30, 1948, and December 
8, 1948, and appealed to the Board of Tax Appeals for the 

District of Columbia on the ground that the afore- 
120 said receipts were not derived from sales of public 

utility commodities or services within the meaning 
of the statute involved. 
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($) On March. 16, 1949, the Board of Tax Appeals held 
that the sales of advertising and charges for certain other 
listings in respondent’s classified directories were not sales 
of public utility commodities within the meaning of the 
'statute involved, and entered a decision determining that 
respondent is entitled to a refund of taxes for the fiscal 
year involved in the amount of $52,01L99. 

m 

* 

The District, being aggrieved by the findings of fact, con¬ 
clusions of law and decision of the Board of Tax Appeals, 
desires to obtain a review thereof by the . United States 
Court of Appeals for the District of Columbia Circuit. 

• »••••••• 

125 FILED Apr 14 1949 

t 

PETITION FOR REVIEW BY THE UNITED STATES 

COURT OF APPEALS, DISTRICT OF COLUMBIA 
CIRCUIT, OF A DECISION BY THE BOARD 
OF TAX APPEALS FOR THE DIS¬ 
TRICT OF COLUMBIA 

The Chesapeake and Potomac Telephone Company, peti¬ 
tioner in this cross-appeal and petitioner below, by H. H. 
Walker Lewis, its attorney, hereby petitions for a review 
by the United States Court of Appeals, District of Colum¬ 
bia Circuit, of a decision of the Board of Tax Appeals for 
the District of Columbia, rendered March 16, 1949, deter¬ 
mining that the District authorities lawfully assessed and 
collected for the fiscal year ending June 30, 1949 gross 
receipts taxes on the cross-petitioner’s revenues from (1) 
the rental of street address directories, (2) the sale of tele¬ 
phone directories to other telephone companies, and (3) 





the sale of directory covers, on. which items the gross re¬ 
ceipts taxes for the fiscal year 1949 aggregated $4,037.18, 


The cross-petitioner is a corporation organized nnder the 
laws of the State of New York. 


Nature of the Controversy 


(a) The controversy involves the question of whether 
cross-petitioner’s gross receipts from (1) the rental of 
street address directories, (2)' the sale of directories to 
other telephone companies, and (3) the sale of directory 
covers, constitute “gross receipts from the sale of public 
utility commodities and services within the District of Co¬ 
lumbia” within the meaning of Section 47-1701 of the Dis¬ 
trict of Columbia Code (1940 Edition). 

126 (b) The cross-petitioner publishes a directory of 

telephone subscribers listed according to street ad¬ 
dress. During the fiscal year ending June 30, 1948 the 
gross receipts of the cross-petitioner from the rental of its 
street address directories amounted to $74,616.86. 

(c) The cross-petitioner makes available its telephone 
directories to other telephone companies outside the Dis¬ 
trict of Columbia pursuant to an arrangement by which the 
companies receiving such directories pay their propor¬ 
tionate share of the cost of publication. During the fiscal 
year ending June 30, 1948 the cross-petitioner received 
$26,304.77 pursuant to this arrangement as reimbursement 
for the cost of publishing its directories. 

(d) During the fiscal year ending June 30,1948 the cross- 
petitioner sold for $7.75 certain special directory covers, 
representing a tag end of a business which it had previ¬ 
ously discontinued. 






(e) On September 9, 1948 the assessing authorities of 
the District of Columbia made a gross receipts tax assess¬ 
ment against the cross-petitioner for the fiscal year ended 
June 30,1949 (based on its gross receipts for the preceding 
fiscal year) and included in the assessment the'amounts 
referred to in paragraphs (b), (c) and (d) above, aggregat- J 
ing $100,929.38. The gross receipts taxes on these items 
were paid under protest in writing by the cross-petitioner 
which thereafter appealed to the Board of Tax Appeals 
for the District of Columbia on the ground that these items 
did not represent “receipts from the sale of public utility 
commodities and services within the District of Columbia” 
within the meaning of Section 47-1701 of the District of 
Columbia Code (1940 Edition). 

(f) On March 16, 1949 the Board of Tax Appeals held 
that the gross receipts taxes on* the items referred to in 
paragraphs (b), (c) and (d) above were lawfully assessed 
and collected under said statute. 

m 

The cross-petitioner being aggrieved by the findings of 
fact, conclusions of law and decision of the Board of 
127 Tax Appeals with respect to the items referred to 
above, desires to obtain a review thereof by the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit. 
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IN THE 


United States Court of Appeals j 

! 

Foe the District of Columbia Circuit. 


Nos. 10262 and 10263. 

i 

I 

i 


DISTRICT OF COLUMBIA, Petitioner, Cross-respondent,\ 


v. 


i 

i 


THE CHESAPEAKE AND POTOMAC TELEPHONE 
COMPANY, Respondent, Cross-petitioner. 


I 


Petitions for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR RESPONDENT AND CROSS-PETITIONER. 


i 

COUNTER STATEMENT OF THE CASE. 

i 

I 

The appeal and cross-appeal involve the taxability of 
gross receipts of The Chesapeake and Potomac Telephone 

i 

! 

i 

I 

i 

I 
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Company 1 during the fiscal year ended June 30,1948, from 
the following sources: 

Advertising in classified directory.. $1,300,299.65 


Street address directory. 74,616.86 

Exchange of directories. 26,304.77 

Sale of directory covers. 7.75 


$1,401,229.03 

The Company issues three principal types of directories, 
as follows (Joint App. 9, Finding 3): 

(1) An alphabetical directory, in which the listings 
are in alphabetical order; 

(2) A classified directory, in which the listings are 
in accordance with business or professional classifi¬ 
cations; and 

(3) A street address directory, in which telephone 
subscribers are listed according to street address. 

The alphabetical and classified directories are issued to all 
telephone subscribers without separate charge (Joint App. 
18, 21). The street address directory is published princi¬ 
pally for the use of the Company’s information operators 
and is issued only to such outside persons as order it and 
who agree in writing to pay a separate charge for it (Joint 
App. 27, 28, 43). 

Alphabetical directory . The only receipts from the al¬ 
phabetical directory which are in issue in this proceeding 
are for directories delivered to or for the account of other 
telephone companies. During the year in question these 
totaled $26,304.77, gross. 

Arrangements exist for the exchange of directories be¬ 
tween telephone companies, under which each participat¬ 
ing company can requisition such directories of other 
companies as it desires. These requisitions are sent to 
the printers of the respective directories, who make deliv¬ 
eries direct to the requisitioning companies (Joint App. 
18). 


l Generally referred to herein as the ‘ ‘ Company ’ 
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I 
l 

i 
I 

| 

In order to allocate the cost of the directories under this i 
arrangement, a price list is maintained showing the esti¬ 
mated cost of the directories of each telephone company,! 
charges and credits being made on the basis of this so-i 
called price list. These amounts represent actual cost and | 
do not include any element of profit (Joint App. 18-20). 

All of the other telephone companies participating in| 
this arrangement are outside the District of Columbia 
(Joint App. 18), and the printers of the Company’s direc-| 
tories are also outside the District (Joint App. 20). Prac¬ 
tically all the directories are delivered directly from the | 
printers (outside the District) to the other telephone com-! 
panies (also outside the District). For its own use the | 
Company maintains a stock of its directories in the Dis-i 
trict, but deliveries from it to other telephone companies j 
are practically negligible (Joint App. 21). 

Classified directory. The $1,300,299.65 shown under this i 
heading represents the proceeds of the sale of advertising i 
(including certain bold face and other listings) in the com- j 
pany’s classified directory, as to which the following points j 
are of particular interest: 

(a) The Board of Tax Appeals found that the advertis- j 
ing and listings for which charges were made in the classi¬ 
fied directory were not essential to the operation or use 
of the Company’s telephone system and were not a partj 
of its public utility services (Joint App. 10, 11 and 14). 

(b) Advertising in the classified directory is in compe- 
tion with other advertising media, such as newspapers, 
magazines, car cards and the radio. Subscribers only ad-! 
vertise in the classified directory to the extent they get| 
their money’s worth, which is necessarily determined on thej 
basis of a comparison of charges (Joint App. 23). 

(c) The classified directory is also in direct competition! 
with the City Directory published by B. L. Polk and Com-! 
pany, which is not a public utility and is not subject to| 
regulation. The classified business section of the Polk di-1 
rectory contains advertising and listings in accordance j 


/ 
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with business and professional classifications closely sim¬ 
ilar to those in the Telephone Company's classified direc¬ 
tory (Joint App. 23-25); like the latter, it is printed on 
yellow paper and in many instances gives the telephone 
numbers of the persons listed. 

(d) The Telephone Company neither exercises nor 
claims the right to terminate telephone service to subscrib¬ 
ers for non-payment of charges relating to its classified 
directory, because the Company considers these charges 
to be separate and apart from its regular telephone busi¬ 
ness (Joint App. 29-30). 

(e) Neither the classified directory nor any item therein 
is regulated by the Public Utilities Commission of the Dis¬ 
trict of Columbia (Joint App. 25). The Co mmi ssion was 
advised in 1941 by Judge Richmond B. Keech, then its Gen¬ 
eral Counsel, that it did not have jurisdiction to regulate 
charges for advertising in this directory (Petitioner's Ex¬ 
hibit No. 6, Joint App. 38-40). 

Street address directory. This directory is published by 
the Telephone Company principally for the use of its in¬ 
formation operators and its use as a revenue producer 
is incidental Its chief value to outsiders is to sales or¬ 
ganizations (Joint App. 10-11, Finding 6). 

The street address directory is issued to outsiders on 
a rental basis, under a form of contract which provides 
that it is to remain at all times the property of the Tele¬ 
phone Company and is to be returned to the Company 
upon expiration of the contract period or upon replace¬ 
ment (Petitioner’s Exhibit No. 9, Joint App. 43). 

The Telephone Company's street address directory is in 
direct competition with the street address directory pub¬ 
lished by R. L. Polk and Company as part of the City Di¬ 
rectory. This is very similar to the street address direc¬ 
tory of the Telephone Company and shows which of the 
persons listed have telephone service (Joint App. 29). R. 
L. Polk and Company is not a public utility and is not 
subject to regulation. (Joint App. 25). 




It 
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The Telephone Company neither exercises nor claims 
the right to terminate telephone service to subscribers for 
non-payment of charges relating to its street address di¬ 
rectory, because the Company considers these charges to 
be separate and apart from its regular telephone business 
(Joint App. 29-30). 

The street address directory is not regulated by any 
governmental body (Joint App. 29). 

Sale of directory covers. The $7.75 item shown above 
under this caption represents the tag end of a class of busi¬ 
ness which has been discontinued by the Telephone Com¬ 
pany (Joint App. 30). 

STATEMENT OF POINTS IN CROSS-APPEAL. 

The points on which the Company intends to rely in its 
cross-appeal are that the Board of Tax Appeals for the 
District of Columbia erred in deciding that the Company’s 
revenues from the sources enumerated below were “gross 
receipts from the sale of public utility commodities and 
services within the District of Columbia” within the mean¬ 
ing of Section 47-1701 of the D. C. Code, 1940: 


(1) Street address directory .$74,616.86 

(2) Exchange of directories .. 26,304.77 

(3) Sale of directory covers. 7.75 


SUMMARY OF THE ARGUMENT. 

A. A public utility corporation may act in a private ca¬ 
pacity as well as in a public capacity. 

B. The District of Columbia gross receipts tax law em¬ 
bodies this distinction. 

C. The directory revenues of the Telephone Company are 
from business done in its private capacity. They are 
not “receipts from the sale of public utility commodi¬ 
ties or services within the District of Columbia.” 

1. Advertising in the classified directory is not a public 
utility service: 









(a) The receipts are from the sale of advertising, 
not from the sale of directories. 

(b) Directory advertising is not a “public utility ’ 1 
service. 

(1) It is not within the statutory definition of a 
“public utility”. 

(2) The Telephone Company has no monopoly 
or special privilege with regard to advertis¬ 
ing. 

(3) The classified directory is not regulated by 

the Public Utilities Commission. 

(c) The contemporaneous administrative construc¬ 
tion of the present law adopted this view. 

2. The street address directory is not a public utility 
commodity or service: 

(a) The street address directory is a by-product. 

(b) it is not required by telephone subscribers. 

(c) It is not a “public utility” commodity or service 
within the meaning of the law. 

3. The $26,304.77 derived from the exchange of direc¬ 
tories was not realized from sales within the District 
of Columbia. 

(a) Such transactions were not “sales”. 

(b) Even if considered “sales”, they were not with¬ 
in the District of Columbia. 

D. The issue in the present case is not affected by C. <& P. 
Tel. Co. v. D. C., 78 App. D. C. 53,137 F. 2d 674 (1943). 
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ARGUMENT. 


A. A Public Utility Corporation May Act in a Private 
Capacity as Well as in a Public Capacity. 

j 

There is a well recognized distinction between the acts of 
a public utility corporation in its public capacity and its 
acts in a private capacity. Services which it renders in its 
private capacity are not subject to regulation and are not 
‘‘public utility services”. 

For typical statements of the rule, see: 

! 

43 American Jurisprudence (1942), pp. 571-2: 

“As its name indicates, the term ‘public utility’ im¬ 
plies a public use.. . . The term precludes the idea of 
service which is private in its nature.” 

51 Corpus Juris (1930), p. 8: 

* 

“The fact that a business or enterprise is, generally 
speaking, a public utility, does not make every service 
performed or rendered by it a public service, with the 
consequent duties and burdens, but it may act in a pri¬ 
vate capacity as distinguished from its public capacity* 
and in so doing is subject to the same rules as a private 
person.” 

1 Spurr, Guiding Principles of Public Service Regula¬ 
tion (1924), p. 120: 

“The jurisdiction of the Commissions is also limited 
to that portion of a public utility company’s business 
which constitutes public service.” 

I 

This distinction is firmly established in the District of 
Columbia and was stated as follows by the Supreme Court 
of the United States in a case involving the business of the 
present taxpayer, The Chesapeake and Potomac Telephone 
Co. v. Manning , 186 U. S. 238, 46 L. ed. 1144, 22 Sup. Ct 881 
(1902), at p. 247 of the official report: j 

“It appears that some portion of the defendant's 
business is of a purely private nature, the receipts 
whereof are spoken of in its reports as private rentals, 

i 

i 


I 
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and as to such business Congress could not, if it would, 
prescribe what shall be charged therefor. In many 
buildings ... is what may be called a local telephone 
plant, that is, an arrangement of telephones by which 
parties in different rooms can communicate with each 
other; a system which is not connected with the general 
telephone exchange, and is no more public in its nature 
than the speaking tubes or call bells in the building. It 

is only for the personal use of parties in the building. 2 

/ 

• ••#••• 

The mere fact that such telephones are furnished by 
the company, which also does a public business, does 
not make them a part of such public business, or sub¬ 
ject them to the regulation by Congress of its charges.” 

See also Terminal Taodcab Co. v. D. C., 241 U. S. 252, 60 
L.ed. 984, 36 Sup. Ct. 583 (1916) involving a taxicab com¬ 
pany operating in the District of Columbia. A distinction 
was drawn in this case between the public business of the 
company, which was held to be subject to regulation, and 
its private business, as to which the Court held that the 
taxicab company was “not to be regarded as a public 
utility.” 

B. The District Gross Receipts Tax Law Embodies this 

Distinction. 

Sec. 47-1701 of the D. C. Code, 1940 3 , imposing a 4% tax 
on the gross receipts of gas, electric-lighting and telephone 
companies, limits the tax to receipts: 

“from the sale of public utility commodities and ser¬ 
vices within the District of Columbia.” 

It is clear that the limitation of the tax to receipts from 
public utility commodities and services was deliberate and 
that it was intended to exclude receipts from transactions 

2 The Chesapeake and Potomac Telephone Company no longer furnishes 
private inter-communication equipment of this type. 

a Act of July 1, 1902, 32 Stat. 619, c. 1352, as amended by Title IV of the 
Act of July 26, 1939, 53 Stat. 1107, c. 367. 



of the utility companies in their private capacity. This is 
amply proven by the following: 

1. Prior Law. The present language of Sec. 47-1761 was 
enacted by Title IV, Sec. 2(a) of the District of Columbia 
Revenue Act of 1939 (Act of July 26, 1939 ; 53 Stat. 1107). | 
Prior to that time a “gross earnings” tax had been imposed 
on utilities by Sec. 6, par. 5, of the Act of July 1,1902 (32 
Stat. 619). 

The gross earnings tax imposed by the Act of July 1,1902 
was held to be applicable to earnings of District utilities 
from all sources, including private business within the Dis¬ 
trict and operations outside the District. See, in this con¬ 
nection : 

Potomac Elec. Power Co. v. Rudolph, 58 App. D. C. 261, 
29 F. 2d 634 (1928), cert, den., 278 U. S. 656, 73 L.ed. 
565,49 Sup. Ct. 185 (1929), applying the tax to inter- j 
est, dividends and rents. 

! 

Potomac Elec. Power Co. v. Hazen, 67 App. D. C. 161, 
90 F. 2d 406 (1937), cert. den. 302 U. S. 692, 82 L.ed. 
535, 58 Sup. Ct. 11 (1937), applying the tax to earn- j 
ings from operations outside the District. 

I 

! 

In this latter case, the Court reiterated that 

“The statute is all inclusive—covering gross earnings 

from whatever source.” 

A further distinction under the Act of 1902 arose from 
the construction of the word “earnings”, the courts having 
held that where a tangible commodity was furnished by a 
utility, the cost of raw materials used in the production of 
the commodity could be deducted in determining the “earn- j 
ings” therefrom. D. C. v. Georgetown Gas Light Co., 45 
App. D. C. 63 (1916); D. C. v. Washington Gas Light Co., 
45 App. D. C. 78 (1916), cert. den. 241 U. S. 676, 60 L.ed. 
1232, 36 Sup. Ct. 725 (1916). This rule was later applied 
to telephone directories, it being held that the material costs 
of producing its directories should be deducted in comput- 
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ing gross earnings of the Telephone Company. C. & P. Tel. 
Co. v. D . C,, 78 App. D. C. 53,137 F. 2d 674 (1043). 

2. 1939 Amendments. The clear intent of the amend¬ 
ments effected by the D. C. Revenue Act of 1939 was to 
alter the construction which had been placed upon the gross 
earnings tax by the above cases. For this purpose, three 
changes were made : 

(1) The right to deduct the cost of materials was 
eliminated; 

(2) Receipts from sales outside the District were 
exempted; and 

(3) The tax was limited to receipts “from the sale 
of public utility commodities and services.” 

In effecting these changes, the D. C. Revenue Act of 1939 
followed the recommendations of the District of Columbia 
Tax Study (generally spoken of as the Pond Report) made 
pursuant to the Act of May 16, 1938 152 Stat. 370). This 
report (76th Congress, 1st Session—House Document No. 
108), after analyzing the existing District taxes on public 
utilities, including the Telephone Company, made the fol¬ 
lowing recommendations (at page 97): 

“Present gross earnings and gross receipts taxes on 
the four major public utilities should be supplanted by 
a gross-receipts tax based exclusively on the sale of 
public utility services or commodities within the Dis¬ 
trict of Columbia, allowing no deduction for the cost 
of raw materials. Deductions for sales made outside 
the District and for sales other than those of public 
utility commodities or services would be allowed .” 

These recommendations were incorporated in the D. C. 
Revenue Act of 1939 (Act of July 26, 1939, 53 Stat. 1107) 
and are the basis of the present law (D. C. Code, 1940, Sec. 
47-1701) which expressly limits the tax to gross receipts 
“from the sale of public utility commodities and services 
within the District of Columbia.” 




3. Imposition of personal property tax on merchandise 
stock in trade. In addition to the wording of the gross re¬ 
ceipts tax portion of the 1939 amendment, proof of intent to; 
exempt receipts from the non-pnblic business of the utilities; 
is furnished by the personal property tax portion of the| 
same amendment. The connection between the two por-i 
tions (both part of Section 47-1701) is as follows: 

(a) The gross earnings tax was in lieu of personal prop-; 

erty taxes, as is the gross receipts tax. C. & P. Tel . Co. v.j 
D. C. f 39 App. T>. C. 565 (1913). j 

(b) Prior to 1939 the utilities were taxed on all their 
earnings and were correspondingly exempt on all their per-; 
sonal property. With the 1939 limitation of the tax to 
gross receipts from public business, it became appropriate 
to impose personal property taxes on property used in the 
private business of the utilities. 

(c) The sale of merchandise stock in trade by utilities 
was not considered part of their “public utility” business as 
shown by the opinion dated January 14, 1941, of the Gen¬ 
eral Counsel of the Public Utilities Commission (Petition^ 
er’s Exhibit No. 6, Joint App. 38-40) and the later opinion 
dated April 18, 1941, to the District Commissioners (Peti¬ 
tioner’s Exhibit No. 10, Transcript 111). As the merchant 
dise stock in trade of utilities involved a substantial amounif 
of personal property, it was deemed desirable to remove all 
doubt as to its taxability as such, in view of the intended 
exemption of the sales of such property from the gross re¬ 
ceipts tax. A specific provision was accordingly inserted 
in the Revenue Act of 1939 to cover this (53 Stat. 1108). 

(d) This dovetailing of the gross receipts and personal 
property tax portions of the 1939 amendment shows conclu¬ 
sively that the intent was to exempt from gross receipts 
tax the revenues of the utilities from their non-public busi¬ 
ness. 

This phase of the matter was summarized as follows in 
the opinion of April 18, 1941, from the Corporation Conn- 
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sel to the District Commissioners (Petitioner’s Exhibit No. 
10, Transcript 112): 

“In the light of these decisions it conld hardly be 
said that the sale of merchandise stock in trade consti¬ 
tutes a sale of a public utility commodity.... The gross 
receipts from the sale of merchandise are not subject 
to the 4% gross receipts tax, but . . . the merchandise 
stock in trade is subject to the personal property tax.” 

In the same opinion (Transcript 115), the Corporation 
Counsel stated: 

“It is the opinion of this office . . . that revenues 
received from advertising space in the Telephone Com¬ 
pany’s directory do not constitute receipts from the 
sale of a public utility commodity or service within the 
intent of Title IV of the Revenue Act of 1939, and are 
therefore not subject to the gross receipts tax.” 

4. Contemporaneous Construction of the 1939 Amend¬ 
ment. Prior to the 1939 amendment, the Telephone Com¬ 
pany w r as taxed on its gross earnings from all sources, in¬ 
cluding its revenues from telephone directories, although it 
was held to be entitled to deduct the cost of materials en¬ 
tering into such directories. 

After the 1939 amendment, the Telephone Company was 
no longer required by the District authorities to pay the 
tax on its receipts from transactions in its private capacity, 
as distinguished from transactions in its public capacity. 
The receipts which were treated as “non-public” included 
the following: 

(a) Telegraph Commissions. The status of commissions 
paid for the collection of charges on telegrams was origi¬ 
nally one of the points in issue in the litigation leading to 
C. & P. Tel. Co. v. D. C., 78 App. D. C. 53, 137 F. 2d 674, 
(1943). In the course of that proceeding, the District con¬ 
ceded that telegraph commisshms were not 1 ‘ receipts from 
the sale of public utility services and commodities,” and the 
Board of Tax Appeals ruled that: 
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“The respondent has conceded that the tax measured 
by the sum of $17,372.27 representing payment by tele¬ 
graph companies for the services of the petitioner as 
stated above is invalid and that petitioner is to that 
extent entitled to a refund amounting to $694.89 plus 
a penalty of $13.90 or a total tax and penalty of $708.79. | 
The Board agrees with the respondent and so holds.’* 4 

I 

No appeal was taken from this portion of the Board’s 
ruling. 

(b) Rent Revenues have not been subjected to gross re-J 
ceipts tax since the 1939 amendment. 

(c) Directory Revenues . The Deputy Assessor of the' 
District of Columbia ruled on April 25, 1941 (Petitioner’s! 
Exhibit No. 8, Joint App. 41-2) that: 

“revenues received from advertising space in the Tele-! 
phone Company’s directory do not constitute receipts! 
from the sale of a public utility commodity or service 
within the intent of Title IV of the Revenue Act of 
1939, and are therefore not subject to the gross re¬ 
ceipts tax.’” 

This ruling was based upon an opinion of the Corporation 
Counsel (Petitioner’s Exhibit No. 10, Transcript 111) and 
was followed by the District in all its subsequent assess¬ 
ments until the fiscal year 1948. The reversal of the Dis¬ 
trict’s position on this item with respect to the tax years 
1948 and 1949 is the source of the present proceeding. 

It is clear from the foregoing that consistent recognition 
has been given under the present law to the distinction be^ 
tween the public business and the private business of a 
utility and that the tax applies only to the gross receipts 
from “public” business. Accordingly, the only issue is sls 
to the classification of the Telephone Company’s directory 

revenues for this purpose, or, to use the language of the 

i 

* Quoted from p. 43 of the Appendix to the brief for Petitioner in C. 4r P* 
Tel. Co. v. D. C. y 78 App. D. C. 53, 137 F. 2d 674 (Respondent's Exhibit K 
in the present ease). 


I 
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statute, to determine whether they are receipts “from the 
sale of public utility commodities and services within the 
District of Columbia.” 

C. Directory Revenues Are Not Receipts from the Sale of 

Public Utility Commodities and Services Within the 

District of Columbia. 

The present proceeding involves directory revenues from 
four sources, as follows: 

(1) Advertising in classified directory $1,300,299.65 

(2) Street address directory 74,616.86 

(3) Exchange of directories 26,304.77 

(4) Sale of directory covers 7.75 

$1,401,229.03 

As these present somewhat different problems it is neces¬ 
sary to deal with each separately. 

1. Advertising in Classified Directory. 

The Board of Tax Appeals held (Joint App. 11, Conclu¬ 
sion 1) that “the sales of advertising and charges for 
black-face listings and additional listings in petitioner’s 
classified directories were not sales of public utility com¬ 
modities 5 within the meaning of Section 2 of Title IV of 
the Act of July 26, 1939 (53 Stat. 1107), D. C. Code 1940, 
sec. 47-1701.” 

The Telephone Company submits that this conclusion is 
correct and that the decision of the Board with respect to 

5 The District, in its brief (at pages 3 and 7) criticizes the Board’s use of 
the word “commodities” in this portion of its decision, and states (at p 3) 
that “the Board of Tax Appeals did not conclude as a matter of law whether 
such sales were or were not sales of public utility ‘services’ within the mean¬ 
ing of the statute involved.” 

Reading the decision in its entirety, it is clear that the Board was referring 
to services as well as commodities. For example, in its accompanying memo¬ 
randum, the Board suggested that the statute “is to be construed as though 
it read, ‘gross receipts from the sale of public-utility commodities and the 
rendition of public utility services ’ ’ ’ and then went on to state that ‘ ‘ the 
receipts from advertising in the petitioner’s classified directory are not from 
the sale (or rendition) of puplic utility commodities or services.” (Joint App. 
14.) 
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receipts from the classified directory should be affirmed. 
This view is supported by the following reasons and au-j 
thorities, in addition to those to which the Board itself re¬ 
ferred. 

I 

i 

! 

(a) The Receipts are from the Sale of Advertising, NOT 

from the sale of Directories. 

* 

The issue in the present case is whether the sale of adver-j 
tising in the classified telephone directory is a public utility! 
service. The receipts in question are from the sale of ad J 
vertising, not from the sale of directories. 

There is no issue in the present case as to whether the 
classified directory is or is not a part of the public under-- 
taking of the Telephone Company or whether it is or is not 
a public utility commodity. It could be assumed that the 
Petitioner is obligated to issue a classfied directory with¬ 
out affecting the question of whether the acceptance of ad¬ 
vertising therein is a part of such undertaking. 

Similarly, it could be assumed that the classified directory 
is a‘public utility commodity 6 without affecting the question 
of whether the acceptance of advertising therein is a public 
utility service. To argue one from the other is to pose a 
meaningless non-sequitur. 

As stated in the opinion dated January 14,1941 of Judge 
Richmond B. Keech, then Corporation Counsel of the Dis¬ 
trict and General Counsel to the Public Utilities Commis- 
sion (Petitioner’s Exhibit No. 6, Joint App. 38-39), 

“Even assuming that the publication of a directory is 
necessary to the service performed by the company, 
the directory would serve such a purpose without ad¬ 
vertising space.” I 

6 It should be noted that C. # -P- Tel. Co. v. D. 78 App. D. C. 53, 137 
F. 2d 674 (1943), which the District cites in the present case as holding that 
telephone directories are public utility commodities, involved primarily the 
alphabetical directory of the Telephone Company, which was larger by far 
than the classified directory which was bound together with it. We do not 
deem this distinction to be material in the present case, but it is mentioned 
in view of the emphasis placed upon the point by counsel for the District ! 
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The fact that the classified directory is incidental to the 
telephone business of the Petitioner is also immaterial. The 
disposal of waste is incidental to the telephone business, 
but no one would suggest that it constitutes a public utility 
commodity or service. The Petitioner uses its buildings 
and poles for telephone purposes, but it could scarcely be 
argued that their incidental use for the display of adver¬ 
tising posters of others would be a part of its public under¬ 
taking to furnish telephone service. 

For the purpose of this proceeding it is sufficient to limit 
consideration to the one point of whether the Telephone 
Company, by virtue of being a public utility, is under a 
public obligation to sell advertising 7 in its classified direc¬ 
tory. If it is not under such an obligation, it is clear that 
such advertising is not a “public utility” service and that 
receipts from its sale are not “receipts from the sale of 
public utility services” within the meaning of Sec. 47-1701. 

(b) Directory Advertising Is Not a “Public Utility” 
Service. 

There is no one, exclusive test for determining what is a 
“public utility” service. This question will therefore be 
approached from every appropriate angle. 

7 The term “advertising”, as used herein, includes bold-face and other 
listings for which the Telephone Company makes a charge in its classified 
directory. This is in accordance with the findings of the Board of Tax Ap¬ 
peals in the present case and with the law generally. 

In Morris v Northwestern BeU Tel. Co. y PtJB 1922 D 769, 771, the South 
Dakota Board of R. R. Com’rs. held that “the listing of a subscriber’s name 
in a directory in bold-face type_is clearly done for advertising purposes.” 

More recently, the Cincinnati Bar Association ruled that bold-face listings 
in telephone and city directories constitute advertising and violate the law¬ 
yers’ code of ethics. Cincinnati Times Star, Feb. 5, 1949. 

In Seaport Agencies v. British Columbia Telephone Co., abstracted in PTJB 
1923 E 271, the Canadian Board of By. Com’rs. held that it had no juris¬ 
diction over charges for classified business listings in telephone directories, 
which it referred to as advertising. 

As pointed out by the Board of Tax Appeals (Joint App. 9-10, Finding 4) 
every business or professional subscriber to telephone service receives, free 
of charge, one light-face listing in the appropriate portion of the classified 
directory, as well as a listing in the alphabetical directory. It is accordingly 
reasonable to conclude, as did the Board, that any additional, special listings 
foTr which the subscribers paid and which are included in the Company’s 
advertising receipts were not essential to telephone use but were for the pur¬ 
pose of stimulating business and were advertising. 




Directory advertising cannot be considered a part of the 
public undertaking of the Telephone Company under any 
test that may reasonably be applied. 

I 

i 

(1) Statutory Definition. 

The only definition in the D. C. Code of the phrase “ pub¬ 
lic utility” is in Title 43—Public Utilities, and is in per¬ 
tinent part as follows: 

43-103. Public utility. 

“The term ‘public utility’ as used in chapters 1-1Q 
of this title shall mean and embrace every street rail¬ 
road, street railroad corporation, common carrier, gas 
plant, gas corporation, electric plant, electrical cor¬ 
poration, water power company, telephone corporation^ 
telephone line, telegraph corporation, telegraph line] 
and pipe line company. (Mar. 4, 1913, 37 Stat. 974: 
ch. 150, § 8, par. 1.) ” 

43-117. Telephone corporation. 

“The term ‘telephone corporation’ when used in 
chapters 1-10 of this title includes every corporation, 
company, association, joint-stock company or associa¬ 
tion, partnership, and persons, their lessees, trustees* 
or receivers, appointed by any court whatsoever, ownt 
ing, operating, controlling, or managing any plant, 
wires, poles for the reception, transmission, or com; 
munication of messages by telephone, telephonic appa T 
ratus or instruments, or any telephone line or part of 
telephone line used in the conduct of the business of 
affording telephonic communication for hire, or which 
licenses, lets, or permits telephonic communication, for 
hire. (Mar. 4,1913, 37 Stat. 976, ch. 150, § 8, par. 1.)” 

These definitions were contained in the Act of March 4' 
1913 (37 Stat.'974, ch. 150, § 8) creating the Public Utilities 
Commission and have remained in the law without change 
since that time. 

It is recognized that these definitions do not apply, by 
their terms, to Title 47 of the Code. It is reasonable to 
assume, however, that Congress in using the phrase “pub-. 
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lie utility” in Title IV of the Revenue Act of 1939 (53 Stat 
1107), intended to adopt the meaning already given that 
phrase by the District law, especially as the definition had 
stood without change for some 26 years. 

Clearly there is nothing in the statutory definitions of 
“public utility” or “telephone corporation” which would 
embrace advertising service. Nor is there anything in any 
other portion of the Code which would support the treat¬ 
ment of directory advertising as a “public utility” service. 

This view accords with the construction placed upon the 
law by the general counsel of the Public Utilities Com¬ 
mission in an opinion dated January 14, 1941 (Petitioner’s 
Exhibit No. 6, Joint App. 38-40) in which it was stated: 

“I find no authority in terms which empowers the 
Commission to regulate the rates of advertising 
charged by utilities. It is assumed that the medium of 
advertising referred to is the directory published by 
the telephone company. Even assuming that the publi¬ 
cation of a directory is necessary to the service per¬ 
formed by the company, the directory would serve such 
a purpose without advertising space.” 

This opinion was formally accepted by the Public Utili¬ 
ties Commission (Petitioner’s Exhibit No. 7, Joint App. 
40-41) and established the existing regulatory law of the 
District on this point. 

(2) The Telephone Company has no monopoly or special 

PRIVILEGE WITH REGARD TO ADVERTISING. 

One of the recognized tests of whether a business is sub¬ 
ject to regulation as a public utility is whether it is monopo¬ 
listic in character, as see: 

1 Wyman on Public Service Corps. (1921 Ed.), Sec. 156: 

“It is submitted that any business is made out to be 
public in character where there is a virtual monopoly 
inherent in the nature of things.... On the other hand, 
if effective competition is proved as the regular course 
of things in a given industry, the law will hold all busi- 
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nesses within it as private in their character. Under I 
onr constitutional system a distinction is made upon 
this line. . . . Where competitive conditions prevail! 
there should be freedom. ...” 

Garkane Power Co. v. P. S. C. y 98 Utah 466,100 P. 2d 571, i 
132 ALR 1490 (1940): 

“The theory of public utility regulation is based on aj 
recognition that most public utilities are monopolistic”! 

I 

It is clear that the advertising services which the Tele-! 
phone Company makes available in its classified directory 
are not monopolistic. On the contrary, advertising is a 
highly competitive field and the classified directory of the 
Telephone Company is in direct competition with other ad¬ 
vertising media and agencies (Joint App. 23). The charges 
made for directory advertising must necessarily be in line 
with the charges made for other forms of advertising. 

In addition to the fact that advertising in the classified 
directory meets competition from other advertising media 
generally, the directory itself is in direct competition with 
classified directories published by private business. Fo^ 
example, the City Directory published by R. L. Polk & Cou 
contains a classified section in substantially the same form, 
even to the color of the paper, as the classified directory of 
the Telephone Company (Joint App. 23) and includes th^ 
telephone numbers of many of the persons listed. 

Since the amounts that the Telephone Company can 
charge and collect for advertising are necessarily subject 
to competitive factors, no public need exists for their regu¬ 
lation. Indeed it would seem a gross injustice either to reg¬ 
ulate or to subject to special taxation the charges that may 
be made by one business while those with which it mu^t 
compete are free from regulation and tax. 

By the test of monopoly, therefore, it is clear that the 
directory advertising of the Telephone Company is not a 
“public utility” business. 

It is of particular interest to note that the “monopolistic 
privilege” test was the one advanced in the District of Co- 


i 

i 
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lnmbia Tax Study dated January 16, 1939 (76th Congress, 
1st Session, House Document No. 108) as the justification 
for the gross receipts tax which is in issue in this case. At 
page 97 of that study it is stated: 

“Public utilities operating in the District of Colum¬ 
bia enjoy a special franchise, or its equivalent, in the 
form of a monopolistic privilege for the furnishing of 
public utility goods and services. This carries with it 
an opportunity for stable earnings not found in ordi¬ 
nary business and for which a government may justly 
levy a special tax. ... It has accordingly been decided 
that the best method of taxing the franchise privilege 
is to employ the gross receipts tax, gross receipts being 
closely related to the value of the privilege. ’’ 

The Telephone Company enjoys no “special franchise” 
or “monopolistic privilege” with respect to its sale of ad¬ 
vertising. Accordingly, the imposition of this tax on 
the Telephone Company’s advertising revenues would be 
contrary to the expressed intention of the framers of the 
present law. 

(3) The Classified Directory is not regulated by the 
Public Utilities Commission. 

The ultimate, pragmatic test whether a particular enter¬ 
prise is a “public utility” is whether it is regulated as such. 
This is well expressed in 1 Dewing, Financial Policy of 
Corporations (4th Ed. 1941), as follows: 

At page 351: 

“As a practical matter, a public utility, in contra¬ 
distinction to an industrial business, is a private en¬ 
terprise over which the state or federal government 
attempts to determine the prices received for its ser¬ 
vices rather than to allow the prices to be determined 
by the free pls.y of economic forces.” 

At page 356 , footnote f: 

“In spite of elaborate discussions of what constitutes 
a public utility, I am of the opinion that the final ‘de- 
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finitive distinction’ between the public utility and the 
ordinary ‘competitive business’ is that in the former 
case the sovereign state has undertaken to determine 
the prices that may be charged for a standardized com¬ 
modity. All else is of subordinate importance.” 

By this test, as well as by those previously considered, 
the directory advertising of the Telephone Company is not 
“public utility” business. Neither the directory itself nor 
the rates charged for advertising (including listings) 
therein are regulated by the Public Utilities Commission 
or by any other governmental body (Joint App. 25). 

(c) The Telephone Company's position is in accord with j 
the contemporaneous administrative construction of the 
present law. ! 

The changes made in the gross receipts tax by the D. C. 
Revenue Act of 1939 were first effective for the fiscal year 
1941. With respect to this year the Deputy Assessor of the 
District of Columbia advised the Telephone Company by 
letter dated April 25, 1941 (Petitioner’s Exhibit No. 8 , j 
Joint App. 41-2) that 

“It is the opinion of this office ... that revenues re¬ 
ceived from advertising space in the Telephone Com- | 
pany’s directory do not constitute receipts from the j 
sale of a public utility commodity or service within the 
intent of Title IV of the Revenue Act of 1939, and are 
therefore not subject to the gross receipts tax.” 

! 

This ruling was based upon the opinion of the Corpora¬ 
tion Counsel of the District of Columbia dated April 18, i 
1941 (Petitioner’s Exhibit No. 10, Transcript 111). It rep¬ 
resents a construction of the law in question, made at a | 
time when there was first-hand knowledge of the back- j 
ground of the statute and of the purposes which the amend¬ 
ment was intended to accomplish. It was consistently fol- j 
lowed in the assessment of the gross receipts tax against j 
the Telephone Company until the fiscal year 1948. It is ! 
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accordingly within the rationale of the United States Su¬ 
preme Court’s opinion in U. S. v. Alabama etc. R. R. Co., 
142 U. S. 615, 35 L.ed. 1134,12 Sup. Ct. 306 (1892) in which 
Justice Brown, speaking for a unanimous court, stated (at 
p. 621 of the official report): 

“We think the contemporaneous construction thus 
given by the executive department of the government, 
and continued for nine years through six different ad¬ 
ministrations of that department . . . should be con¬ 
sidered as decisive in this suit.” 

2. Street Address Directory. 

The Board of Tax Appeals held that “the distribution of 
petitioner’s street address directories were sales of public 
utility commodities” (Joint App. 12, Conclusion 3). In 
explanation of this conclusion the Board stated in its mem¬ 
orandum that “the receipts from petitioner’s street ad¬ 
dress directories were so closely associated with petition¬ 
er’s public utility services as fairly to come within the tax¬ 
ing provision of the statute.” (Joint App. 14). 

The findings of the Board with respect to the street ad¬ 
dress directory (Joint App. 10-11, Finding 6) were largely 
concerned with whether it was “sold” or “leased” to the 
persons receiving it, which is only an incidental issue in the 
present case. 8 In addition, the Board found that 

“These street address directories were published prin¬ 
cipally for the use of petitioner’s information oper¬ 
ators, and the revenue derived therefrom was inci¬ 
dental. Approximately 1500 of the street address di¬ 
rectories were distributed. ...” (Joint App. 10). 

The Telephone Company does not take issue with the 
Board’s findings to the extent that they related to matters 


8 It is the Telephone Company’s position that it merely leases the street 
address directories, as shown by the form of contract which it uses (Petition¬ 
er’s Exhibit No. 9, Joint App. 43). Accordingly, it is questionable whether 
the Company’s revenues from this source constitute “receipts from sales’’ 
within the meaning of the gross receipt tax law (D. C. Code, 47-1701). The 
Company does not regard this as a major issue in the case, but stands in¬ 
stead on the position that the revenues are not in any event derived from a 
“public utility” commodity or service. 



of fact. The Company submits, however, that certain of 
the conclusions which the Board drew with respect to this j 
item were erroneous, for the reasons stated below. 

(a) The Street Address Directory is a By-Product. 

• i 

As found by the Board, the street address directory is 
published for the use of the Company’s information oper¬ 
ators. Its use as a source of revenue is “purely incidental” i 
(Joint App. 27). This of itself is inconsistent with its being | 
a part of the Company’s public undertaking. 

The Company has undertaken to furnish telephone ser- j 
vice to the public generally. It has not undertaken to sell ! 
to the general public the by-products which are incidentally j 
produced in furnishing that service, although business con- j 
siderations dictate that they be sold or disposed of to finan- i 
cial advantage. For example, the normal operations of the j 
Company result in the production of various types of scrap | 
waste, such as old copper wire, waste paper, etc., which the j 
Company sells. But no one would suggest that the Com- j 
pany is in the business of producing scrap metal or waste j 
paper or that it is obligated to make such products avail- i 
able to the general public. 

It is quite possible that procedures and requirements j 
may change so as to eliminate the Company’s need for a 
street address directory. It is a matter of general knowl- j 
edge that in many other places information operators use 
other means of locating subscribers, without requiring the | 
compilation and maintenance of a street address directory, j 
To treat the by-product use of a street address directory as j 
a “public utility” service would, however, obligate the | 
Company to continue its publication after its need had dis¬ 
appeared, thereby saddling upon the Company (and its sub- j 
scribers) the substantial expense of producing something , 1 
which it would no longer require in its normal operations. | 
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(b) /£ is no£ Required by Telephone Subscribers. 

Only 1500 street address directories were distributed and 
these were used by sales organizations (Joint App. 10, 
Finding 6). 

As contrasted with this, the number of listings in the 
Telephone Company’s alphabetical directory in 1948 totaled 
374,474.® 

Obviously, only a very small portion of the telephone 
public (four tenths of one per cent of the persons listed) 
found the street address directory necessary for their 
purposes. And this 4/10 of 1% consisted of “sales organ¬ 
izations.” 

It is straining credulity to assume that the street ad¬ 
dress directory is needed by subscribers for telephone serv¬ 
ice. Sales organizations can find numbers in the alpha¬ 
betical or classified directories as easily as anyone else, if 
they know who they want Actually, of course, the street 
address directory is used primarily to locate potential cus¬ 
tomers, not to locate the telephone numbers of existing 
customers whose names are already known. 

(c) It is not a “Public Utility ” Commodity or Service. 

The reasons already advanced with regard to advertis¬ 
ing in the classified directory also apply to the street ad¬ 
dress directory, as follows: 

(1) It is not within the scope of the activities of a “pub- 
lice utility” or “telephone corporation” as defined in Title 
43 of the D. C. Code. 

(2) It is not a matter in which the Telephone Company 
has any monopoly or special privilege. On the contrary, 
the Telephone Company’s street address directory is in 
direct competition with the City Directory published by 
the R. L. Polk Company, which includes a street address 


9 This figure, though not in evidence as such, can be ascertained from the 
alphabetical directory which the parties and the Board of Tax Appeals 
agreed could be treated as a reference in this case. 
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section showing which of the persons listed have telephones 
and which do not (Joint App. 29). 

(3) The Telephone Company neither exercises nor 
claims the right to terminate the telephone service of a sub¬ 
scriber who has failed to pay charges due for the street 
address directory. On the contrary, the Telephone Com¬ 
pany considers charges for the street address directory to 
be separate and apart from its regular telephone busi¬ 
ness (Joint App. 29-30). 

(4) The street address directory is not regulated by the 
Public Utilities Commission or any other governmental 
body (Joint App. 29). 

i 

i 

3. Exchange of Dieectobies. 

The Board of Tax Appeals held that “the transactions 
between petitioner and other telephone companies whereby 
such other companies acquired copies of petitioner’s direc¬ 
tories, were sales of public utility commodities within the 
meaning of said section” (Joint App. 11-12, Conclusion | 
2). In explanation of this holding, the Board stated that 
“the sale of petitioner’s directories was likewise the ren¬ 
dition of a public utility service. Here again it is unim¬ 
portant to determine whether these intercompany trans¬ 
actions were sales or some other kind of transaction.” 
(Joint App. 15) 

The Company disagrees with the Board’s conclusion 
that “it is unimportant to determine whether these inter¬ 
company transactions were sales.” 

Further, the Board did not consider whether such trans¬ 
actions, if sales, were “sales tvitlun the District of Colum¬ 
bia.” This latter point is the essence of the Company’s 
position on this item. It was raised in the Company’s | 
argument and brief below but was apparently overlooked. 

To clarify this situation it seems desirable to refer in 
detail to the testimony of William K. Norwood, the Com¬ 
pany’s General Directory Manager, on this subject, as fol¬ 
lows (Joint App. 18-21): j 

i 

i 

i 
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“We have an arrangement for interchange of direc¬ 
tories between telephone companies, but this arrange¬ 
ment is a sort of clearing-house setup, and all the par¬ 
ticipating companies are able to receive directories 
from the other companies. 

“Under this arrangement, if we want directories 
issued by the other companies, we issue a requisition 
on them for the number of directories we want. 

“On the other hand, if other companies want direc¬ 
tories of ours, they similarly issue requisitions on us 
for these directories. 

“These requisitions are assembled and delivery is 
usually made by the printers of the respective direc¬ 
tories in accordance with these instructions. 

“We have published a price list which shows the 
estimated cost of telephone directories. A company 
ordering or purchasing a directory from another com¬ 
pany compensates them in accordance with the price 
contained in this price list. y y 

The price list does not contain any item of profit. 10 

All of the other telephone companies are outside the 
District of Columbia. 

The Company’s directories are printed outside the 
District of Columbia. 

“Practically all” of the deliveries to other telephone 
companies are made directly by the printer. “We 
maintain a stock of our directories on hand, and some 
few deliveries are made from this stock, but as com¬ 
pared to the total they are practically negligible.” 

(a) The Transactions in question were not “Sales.” 

Under the arrangement described above, the Company 
merely channels the requisitions of the other participating 
companies to its printers. The printers then deliver the 
directories to the requisitioning companies, which in turn 
pay their proportionate share of the total cost of the direc¬ 
tories. The Company acts only as a funnel. In no real¬ 
istic sense does it “sell” its directories. 

The arrangement is analagous to that existing for the 
interchange of electricity betwen power companies to take 


10 The testimony not shown in quotations is paraphrased. 
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care of differences in peak loads, variations in the avail* 
ability of hydroelectric energy, etc. For example, Potomac 
Electric Power Company has snch an arrangement with 
Consolidated Gas, Electric Light and Power Company of 
Baltimore 11 and question arose as to whether the pay¬ 
ments which it received from the Baltimore Company 
were taxable as “receipts from sales” within the meaning 
of the gross receipts tax law, or whether they should be 
treated as credits to operating expense. 

In his opinion dated April 18,1941 (Petitioner’s Exhibit 
No. 10, Transcript 113) the Corporation Counsel from the 
District of Columbia ruled that 

I 

“no portion of the revenues received by the Potomac 
Electric Power Company on account of interchange of 
power under the contract referred to is to be consid¬ 
ered as gross receipts subject to the tax under Par¬ 
agraph 5, Title IV, of the Revenue Act of 1939.” 

(b) Even if considered “Sales,” they were Not within the 

District of Columbia. 

Even if such transactions are considered “sales” for 
the purpose of the gross receipts tax law, it seems clear 
that they were not sales “within the District of Columbia.” 

All the telephone companies to which the Company’s di¬ 
rectories were issued were outside the District of Column 
bia (Joint App. 18). 

The printers of the Company’s directories are outside 
the District of Columbia (Joint App. 20). 

The Company merely assembles the requisitions of the 
other companies and transmits them to the printers whp 
make deliveries direct to the requisitioning telephone com¬ 
panies (Joint App. 18, 20). 

Some few deliveries are made from the stock maintained 
by the Company for its own use in the District “but as 
compared to the total they are practically negligible’* 
(Joint App. 21). 


li Described in Petitioner’s Exhibit No. 10, Transcript pp. 112-3. 
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Except for this “practically negligible” portion, the di¬ 
rectories in question do not come within the District. Nor 
does the Company take any action with respect to them 
which could properly place the situs of the “sale” in the 
District. It is not like a case in which an order for pur¬ 
chase is considered and accepted at the home office. The 
Company merely receives and assembles the requisitions 
and transmits them to the printer. It acts only as a funnel 

Under such circumstances it seems clear that the $26,- 
304.17 involved in this item did not represent 

/ 

“receipts from the sale of public utility commodities 
and services within the District of Columbia 

In addition to the point that the “sales,” if such they 
were, were outside the District, directories delivered to 
telephone companies outside the District for use outside 
the District could not properly be considered “public util¬ 
ity” commodities or services for purposes of the District 
law. 

Even if delivery to another telephone company were re¬ 
garded as a service to the “public,” it would not be a serv¬ 
ice to the public of the District of Columbia. Accordingly 
it would not be a “public utility” service within the Dis¬ 
trict of Columbia any more than the rendition of electric, 
gas, or transportation service by a District utility to cus¬ 
tomers in Maryland or Virginia would be a “public utility” 
service for purposes of the District law, regardless of 
where the actual “sale” takes place. 

4. Sale of Dibectoby Covers. 

The Board of Tax Appeals held that “the transactions 
involving the sale of directory covers upon which 31 cents 
of the tax was based, are too insignificant in amount to 
justify any decision or action with regard thereto.” Joint 
App. 12, Conclusion 4). The Board accordingly permitted 
the assessment and tax on this item to stand. 
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The facts on this item are brief and are set out in the 
following testimony (Joint App. 30): 

“At one time we used to sell directory covers to any¬ 
one who wanted them. We discontinued that practice 
and have not taken it up again. The $7.75 just referred ! 
to is the sale of a few tag ends of covers that were 
left over and sold during this fiscal year.” 

It seems clear that the $7.75 in question did not consti- j 
tute “receipts from the sale of public utility commodities j 
and services” and is not subject to the tax. The Company 
agrees that the item is too small to be of importance for 
its monetary effect, but believes that the issue should be 
decided as a matter of principle. 

| 

D. The Issue in the Present Case is Not Affected by C. & P. i 
TeL Co. v. D. C., 78 App. D. C. 53, 137 F. 2d 674. | 

C. & P. Tel. Co. v D. C. y 78 App. D. C. 53, 137 F. 2d 674 j 
(1943) covered taxes for three fiscal years, ending on June 
30, 1939, 1940 and 1941. The first two years involved the i 
“gross earnings” tax under the Act of July 1, 1902, and 
the third involved the “gross receipts” tax enacted by 
Title IV of the D. C. Revenue Act of 1939. 

The genesis of that litigation was the letter of the Dep¬ 
uty Assessor dated April 25, 1941 (Petitioner’s Exhibit 
No. 8, Joint App. 41-2), which made three points, as fol¬ 
lows: 

| 

Under “gross receipts” tax: j 

(1) Revenues retained by the Telephone Company j 
on toll service constitute receipts from utility 
services within the District of Columbia, as do j 
commissions retained from telegraphic tariffs, I 
and are therefore subject to the “gross receipts”, j 
tax. 

(2) Revenues from advertising space in the Tele- i 
phone Company’s directory do not constitute | 
receipts from the sale of a public utility com- j 
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modity or service and are therefore not subject 
to the gross receipts tax as amended by Title 
IV of the Revenue Act of 1939. 

Under “gross earnings” tax: 

(3) The Act of July 1, 1902 did not limit the tax 
to earnings from the sale of public utility com¬ 
modities or services. Accordingly revenues 
from advertising space in the directory in a 
fiscal year prior to 1941 were subject to the gross 
earnings tax. 

There was no disagreement as to the taxability of adver¬ 
tising revenues. On the contrary, both sides were agreed 
that they were (a) subject to the old “gross earnings” tax 
but (b) were not subject to the present “gross receipts” 
tax. 

I 

The disagreement centered about (1) the right of the 
Telephone Company to deduct the material costs of pro¬ 
ducing its directories in determining its gross earnings 
under the 1902 Act, and (2) the taxability of toll revenues. 
It was these two issues that produced the litigation and 
that were determined by the Court of Appeals in 1943. 

Neither of these issues was in the slightest affected by 
the fact that the Telephone Company carried advertising 
in its directory. The sole question as to the directory was 
whether it was a “tangible commodity” within the meaning 
of D. C. v. Georgetown Gas Light Co., 45 App. D. C. 63 
(1916). For this purpose, it was immaterial whether the 
directory did or did not contain advertising. 

The narrowness of this question and the irrelevance of 
advertising to the issue are emphasized by the opinion of 
the Board of Tax Appeals on this phase of the case (page 
36 of Respondents Exhibit “K”) as follows: 

“Is the telephone directory of the petitioner a ‘tan¬ 
gible commodity’ furnished its subscribers ‘as an in¬ 
cident to the rendition of services’, as contemplated 
by the opinion of the Court of Appeals? If it is, clear¬ 
ly the deduction here claimed should have been al- 
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lowed, otherwise, not. An adequate answer to the 
question requires a consideration of the nature and 
purpose of a telephone directory and its relation to the 
primary service rendered by the petitioner. 

“At this point it should be said that the fact that 
the petitioner sells advertising space in the directory 
is unimportant. It is a fortuitous circumstance that 
the petitioner is able to realize a substantial amount 
from that source, but it can in nowise affect the right 
of the petitioner to the claimed deduction. If the peti- j 
tioner’s position, as above stated, is sound, it is en- ! 
titled to the deduction regardless of the fact that it | 
sells advertising space. If it had discontinued such ! 
practice during the taxable years involved its right, 
if any, to the deduction could not have been affected. ! 
The Board therefore will ignore such fact in arriving j 
at its conclusion.’ ’ 

i 

i 

The directory in question was a single volume containing | 
both alphabetical and classified sections and it was con- i 
ceded that it was incidental to the rendition of telephone j 
service. But the fact that the publication of the classified j 
directory may be incidental to the rendition of telephone j 
service does not in any way make the acceptance of adver- j 
tising a part of that service. As stated by the general | 
counsel to the Public Utilities Commission (Petitioner’s 
Exhibit No. 6, Joint App. 38-9) j 

“even assuming that the publication of a directory is j 
necessary to the service performed by the company, j 
the directory would serve such a purpose without ad¬ 
vertising space . 9 9 

It must not be forgotten that in the present case we are j 
dealing not with the classified directory as such but with | 
advertising in that directory. The distinction is funda- l 
mental. 

It seems clear that the decision in 78 App. D. C. 53, 137! 
F. 2d 674 did not involve and could not affect the issue in j 
the present case. 


i 

i 







CONCLUSION. 


In view of the foregoing, it is respectfully submitted 
that none of the Petitioner’s directory revenues for the 
fiscal year ending June 30, 1948, in the amount of $1,401,- 
229.03 were “receipts from the sale of public utility com¬ 
modities and services within the District of Columbia’’ 
and that they are not subject to assessment or tax under 
Section 47-1701 of the D. C. Code (Edition of 1940). 

Accordingly, the decision of the Board of Tax Appeals 
should be affirmed in so far as it is based on Conclusion of 
Law No. 1 and should be reversed in so far as it is based 
upon Conclusions of Law Nos. 2, 3 and 4, and the Tele¬ 
phone Company should be entitled to a refund of $56,- 
049.16. 

Respectfully submitted, 

H. H. Walker Lewis, 

Attorney for Respondent 
and Cross-Petitioner, 

725 - 13th Street, N. W., 
Washington 5, D. C. 
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United States Court of 


Nos. 10262 and 10263 


District of Columbia, Petitioner, Cross-respondent, 


The Chesapeake and Potomac Telephone Company, 

• Respondent, Cross-petitioner, j 


REPLY BRIEF FOR DISTRICT OF COLUMBIA 


The respondent (referred to herein as the “Company”) 
has devoted several pages of its brief (pp. 7-14) to its' 
contention that a public utility corporation may act in a, 1 
private capacity as well as in a public capacity and to thej 
distinction between such businesses. There is no con¬ 
troversy on this point. The petitioner (referred to herein 
as the “District”) agrees that a public utility corporation 


1 
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may act in a private capacity as well as a public capacity 
and recognized the distinction between the two kinds of 
business in its brief in chief (p. 5), citing Chesapeake and 
Potomac Telephone Co.v. Manning, 186 U. S. 238, 46 L. Ed- 
1144, 22 S. Ct. 881 (the principal authority relied upon by 
the Company). 1 

These proceedings involve the question whether the Com¬ 
pany’s gross receipts from sales of advertising service in 
its classified telephone directory, and from sales of its 
directories and directory covers, are in fact receipts from 
the sale of public utility commodities and services. If so, 
the action of the assessing authorities in assessing the taxes 
involved should have been affirmed by the Board of Tax 
Appeals. The Board decided against the District as to 
receipts from sales of advertising service in the classified 
directory (amounting to $52,011.99 in taxes) and against 
the Company as to the remainder (amounting to $4,037.17 
in taxes). Each item will be dealt with separately. 

A. Sales of Advertising Service in Classified Directory 

The Company states (Br., p. 15) that there is no issue in 
this case as to whether the classified directory is or is not a 
part of the public undertaking of the Company or whether 

1 The Manning case gives a clear distinction between public utility business 
and private business conducted by a telephone company. That case, however* 
had nothing to do with telephone directories furnished for use by the general 
public as a means of beginning public telephone communication. In that case 
the company furnished to the plaintiff, under contract, certain telephone ap¬ 
pliances for use in plaintiffs’ business offices, for which plaintiffs agreed to pay 
certain sums per annum. Thereafter a statute was enacted fixing maximum 
telephone charges considerably less than those contained in the contract be¬ 
tween the parties. Plaintiffs then, by notice, terminated the contract and noti¬ 
fied the Company that they would retain the telephone equipment and pay 
the statutory rate. Before the courts the Company’s principal contention was 
that the statutory rates were applicable only to such services as might be 
rendered for the public. (See Manning v. C. & P. Telephone Co., 18 App. 
D. C. 191, 193.) In holding that the Company was engaged in a private 
rather than a public business with respect to the foregoing the Supreme Court 
pointed out (186 U. S. 247) that by use of such equipment those in the build¬ 
ing could not communicate with the general public; that such general public 
could not reach parties in the building; and that the arrangement was simply 
a local convenience for the use solely of those who were in the building. 
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i 

i 

i 

i 
i 

it is or is not a public utility commodity. 2 The Company ’s j 
argument is (Br., pp. 16, 17) that directory advertising is j 
not a “public utility” service and, therefore, cannot be con- j 
sidered a part of its public undertaking. The Company | 
does not contend that directory advertising is not a “ser- j 
vice”. In fact the Company designated its receipts from 
directory advertising as “Services” in its statement of 
gross receipts for the tax year involved but termed them 
“Non-Public Utility Services” (App. 8). Therefore, the j 
only question to be determined is whether such advertising I 
services are or are not “public utility” services. 

The Company refers to statutory definitions of “public 
utility” and “telephone corporation” and concludes that j 
there is nothing in those definitions nor in any other portion 
of the Code which would support the treatment of directory j 
advertising as a “public utility” service (Br., pp. 17, 18). j 
Those definitions include the term “telephone line” which 
is defined in the same statute 3 as follows: ! 

. i 

“The term ‘telephone line’ when used in this 
section includes conduits, ducts, poles, wires, cables, 
cross arms, receivers, transmitters, instruments, | 
machines, and appliances, and all devices, real 
estate, franchises, easements, apparatus, fixtures, [ 
property , appurtenances, and routes used , oper¬ 
ated, controlled, or owned by any telephone cor- • j 
poration to facilitate the business of affording 
telephonic communication for hire, or which li¬ 
censes, lets, or permits telephonic communication.” i 
(Italics supplied.) 

There can be no question that the classified directory is 

“property” and that it is used by the telephone Company to 

facilitate the Company’s telephone business. The evidence! 
— 

2 This Court has held the Company’s directory to be a public utility “com¬ 
modity”. Chesapeake & Potomac Telephone Co. v. District of Columbia, 78 
U. S. App. D. C. 53, 137 F. 2d 674. 

2 Act of March 4, 1913, 37 Stat. 938, 976, Ch. 150, Sec. 8, Par. 1 (D. C. Code ! 
1940. Sec. 43-118). 


I 

j 


I 

I 
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shows that the Company considers such directory to be a 
by-product or an incident to the furnishing of telephone 
service (App. 32-35), and that it is distributed to all sub¬ 
scribers and at public telephones (App. 31, 32). 4 The Com¬ 
pany has, for a long time, advertised the value of the yellow 
pages (classified directory) to residents of Washington in 
streetcars, newspapers, and local periodicals (App. 33, 34). 

It is argued by the Company that the “advertising ser¬ 
vices’’ which it makes available in its classified directory 
are not monopolistic and are in direct competition with 
other advertising agencies (Br., p. 19). The City Directory 
is cited as an example. But it is quite obvious from a casual' 
examination that the two directories are not at all com¬ 
parable. One big difference is that the City Directory is not 
confined to persons and organizations having telephone 
numbers, whereas the classified telephone directory contains 
only those having such numbers. It is inconceivable that 
anyone would look in the City Directory for a telephone 
number rather than in the telephone directory because in 
many instances the advertiser’s telephone number is not 
shown in the City Directory. 

The argument that the Company has no monopoly with 
respect to its classified directory is fallacious. On this 
point the case of California Fireproof Storage Co. v Brun - 
dige , 199 CaL 185, 248 P. 669,47 A. L. R. 811, is pertinent. In 
that case the Supreme Court of California issued a writ of 
mandamus compelling members of the California Railroad 
Commission to assume jurisdiction of a complaint filed by a 
telephone service subscriber involving rates charged by a 
telephone company for advertising in the telephone direc¬ 
tory. The Court said: 

“ • * # With respect to the insertion of display 
advertisements in its directories, while the oppor- 

4 And see Bailey v. Southern Bell Telephone and Telegraph Co. p _Miss. 

„ , 40 S. 2d 606. 






trinity for abuse may not be so manifest, the peti¬ 
tioner herein sets forth facts which show that this 
telephone company is engaged in the exercise of a 
discrimination as between this petitioner and 
others of its subscribers in the direction of doub¬ 
ling the rates formerly charged the petitioner for 
such advertising, while permitting other subscrib¬ 
ers to have like space at the former rates. The em¬ 
ployment of this instrumentality of its public ser¬ 
vice as a means for making such discriminations 
among its subscribers ought not to be tolerated, 
and can only be permitted upon the theory that the 
telephone company, in making use of its directory 
for advertising purposes, is engaged in a strictly 
private enterprise, and hence in that respect is not 
subject to public regulation and control. We can¬ 
not subscribe to this theory for the foregoing rea¬ 
sons, but there are also other reasons why we think 
we ought not to do so . The telephone service in its 
relation to the public, and in its general and prac¬ 
tical operation, is, or at least tends to be, a natural 
monopoly; and, this being so, it is, in an especial 
sense, the proper subject of public regulation and 
control. If in the employment of one of its es¬ 
sential instrumentalities it undertakes to so mani¬ 
pulate its form and use as to make a considerable 
profit out of that portion of the public which it is 
thus enabled to serve, we are of the opinion that 
such profit should be taken account of by the regu¬ 
lating body as are the other earnings of this public 
utility in determining what just and reasonable 
rates should be allowed and paid by the public for 
the service it provides.’’ (Italics supplied.) 

It is further contended by the Company that its directory 
advertising service is not “public utility” business because 
neither the directory nor the rates charged for advertising 
and listings therein is regulated by the Public Utilities 
Commission (Br., pp. 20, 21); that the Corporation Counsel 
held in 1941 that the Company’s gross receipts from adver- 
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Using in the directory did not constitute receipts from the 
sale of a public utility commodity or service within the 
meaning of the statute involved (Br., pp. 11, 12), and that 
such ruling constitutes contemporaneous administrative 
construction of the present law which was consistently fol¬ 
lowed until the fiscal year 1948 and, accordingly, such rul¬ 
ing is decisive in this proceeding (Br., pp. 21, 22). These 
matters are interwoven and connected with the decisions of 
the Board of Tax Appeals and this Court in the prior case 
(Chesapeake and Potomac Telephone Co. v. District of 
Columbia, 78 U. S. App. D. C. 53, 137 F. 2d 674) and the 
conduct of the Company and the assessing authorities after 
this Court’s aforesaid decision. These matters are dis¬ 
cussed below in proper sequence: 

(1) Opinion of the General Counsel for the Public Utili¬ 
ties Commission of January 14, 1941. —The opinion is 
printed in the joint appendix (App. 38-40). The General 
Counsel made it clear that his opinion was confined to the 
question whether the Commission had jurisdiction to estab¬ 
lish rates for advertising in the directory under the facts 
presented. 

The opinion concluded (App. 40): 

“ • • • In the absence of specific authority, it is 
the opinion of this office that the contractual rela¬ 
tionship between the telephone company and its 
customers for advertising space is beyond the 
jurisdiction of the Commission, unless it be found 
that such undertakings would impair the service of 
the Company. There is no allegation or proof of 
such fact/ 7 (Italics supplied.) 

It will thus be seen that the jurisdictional door in this re¬ 
spect has not been closed and locked. The material provi¬ 
sions of the Act of March 4, 1913, supra, are: 

“The term ‘service’ is used in this section in its 
broadest and most inclusive sense.” (Sec. 8, Par. 

1, 37 Stat. 974: D. C. Code 1940, Sec. 43-104.) 




“Par. 2. That every public utility doing busi¬ 
ness within the District of Columbia is required to 
furnish service and facilities reasonably safe and 
adequate and in all respects just and reasonable. 
The charge made by any such public utility for any 
facility or services furnished or rendered, or to be 
furnished or rendered, shall be reasonable, just, 
and nondiscriminatory. * * * ” (Sec. 8, Par. 2, 37 
Stat. 977; D. C. Code 1940, Sec. 43-301.) 

“Par. 88. That whenever, after hearing and in¬ 
vestigation as provided in this section, the com¬ 
mission shall find that any rate, toll, charge, regu¬ 
lation, or practice of any public utility within the 
District of Columbia is unreasonable or discrimi¬ 
natory, it shall have the power to regulate, fix, and 
determine the same as provided in this section.” 
(Sec. 8, Par. 88, 37 Stat. 992; D. C. Code 1940, Sec. 
43-911.) 


And see Heiskell v. Chesapeake & Potomac Telephone Co., 
45 App. D. C. 138, and Masterson v. Chesapeake & Potomac 
Telephone Co., 55 App. D. C. 23, 299 F. 890. 

(2) Opinion of the Corporation Counsel, D. C., of April 
18 , 1941 .— The Opinion (Tr. 111-117) is not printed in the 
joint appendix. It involved separate questions in relation 
to the four major public utilities operating in the District 
of Columbia with respect to taxes on their gross receipts. 
The companies involved were the Washington Gas Light 
Company, the Potomac Electric Power Company, the Chesa¬ 
peake & Potomac Telephone Company, and the Capital 
Transit Company. . 

(a) One of the questions applicable to the Washington 
Gas Light Company was whether its gross receipts from 
the sale of merchandise (presumably gas stoves, etc.) were 
subject to the tax on gross receipts under the statute here 
involved. A portion of the opinion on that question is 
quoted in the Telephone Company’s brief in the present 







case (p. 12). The opinion cited four authorities involving 
the regulation of prices and sales of gas and electric ap¬ 
pliances by the companies concerned and concluded, as to 
the Gas Company (Tr. 112): 

“ • • • In the light of these decisions it could 
hardly be said that the sale of merchandise stock in 
trade constitutes a sale of a public utility com¬ 
modity. 

“(2) The specific answer to the second question 
in relation to the Washington Gas Light Company 
is that the gross receipts from the sale of mer¬ 
chandise are not subject to the 4% gross receipts 
tax, but that the merchandise stock in trade is sub¬ 
ject to the personal property tax.” (The italic¬ 
ized portion was omitted from the quotation in the 
Company’s brief, p. 12.) 

(b) The material portion of the Corporation Counsel’s 
opinion of April 18,1941, applicable to the Telephone Com¬ 
pany, quoted in part in the Company’s brief (p. 12), is as 
follows (Tr. 115): 

“ (2) The General Counsel of the Public Utilities 

- Commission in an opinion dated January 14 , 1941 , 
held that the matter of rates charged by the tele¬ 
phone company for advertising space in its direc¬ 
tory was not subject to the jurisdiction of the Pub¬ 
lic Utilities Commission. It is the opinion of this 
office, therefore, that revenues received from ad¬ 
vertising space in the telephone company’s direc¬ 
tory do not constitute receipts from the sale of a 
public utility commodity or service within the in¬ 
tent of Title IV of the Revenue Act of 1939, and are 
therefore not subject to the gross receipts tax.” 
(The italicized portion was omitted from the quo¬ 
tation in the Company’s brief, p. 12.) 

(3) Opinion of the Corporation Counsel, D. C., of July 
14 , 1941 .— The opinion (Tr. 100-104) is not printed in the 
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joint appendix. The opinion shows that under date of 
June 13, 1941, counsel for the Company filed a memoran¬ 
dum protesting the opinion of the Corporation Counsel 
dated April 18, 1941, in respect of the assessment of taxes | 
against the telephone company for the years 1938 and 1939 I 
under the applicable gross earnings statute and for sub- i 
sequent years under the gross receipts statute, the latter j 
being the statute involved in this proceeding. In the opin¬ 
ion of July 14, 1941, the Corporation Counsel reached the j 
conclusion that his opinion of April 18, 1941, was correct j 
(Tr. 104) and, by letter dated August 1, 1941, counsel for j 
the Company was so notified (App. 36, 37). The letter j 
pointed out that, in the opinion of the Corporation Counsel, 
the publication and distribution of the telephone directory 
did not constitute a commodity of a manufacturing company j 
within the doctrine of District of Columbia v. Georgetown 
Gaslight Company, 45 App. D. C. 63, and that the Company ! 
could not deduct the cost of paper, printing and distribu- I 
tion of the directory in determining its gross earnings under ! 
the applicable statute (App. 37). Subsequently, by letter j 
dated November 3, 1941, counsel for the Company was in- j 
formed that upon reconsideration of the opinions dated j 
April 18, 1941, and July 14, 1941, in regard to gross earn- I 
ings taxes for the years 1938 and 1939 and gross receipts j 
taxes for subsequent years, the conclusion was reached that | 
the earlier opinions correctly applied the taxing statutes j 
referred to (App. 37, 38). Thereafter, on January 20,1942, | 
the Company filed an appeal with the Board of Tax Appeals ! 
(Resp. Ex. K, p. 32 of App.). 

(4) The decision of this Court in the prior case. —The j 
opinions of the Corporation Counsel holding that the Com- j 
pany’s telephone directories were not public utility com-1 
modities were overruled in that respect by this Court’s deci¬ 
sion in Chesapeake & Potomac Telephone Company v. Dis- j 
trict of Columbia, supra, decided June 16, 1943. Undoubt- 

i 

i 

i 

i 
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edly, the Corporation Counsel’s opinion referred to above 
holding that the telephone directory was not a ‘‘commodity” 
of the public utility company here involved weighed heavily 
in the determination, in the same opinion, that the Com¬ 
pany’s gross receipts from sales of advertising in the di¬ 
rectory were not subject to tax. The district contends that 
since, by decision of this Court, the Company’s telephone 
directory is a public utility commodity, the advertising and 
special listing services rendered by the Company through 
use of such commodity are “public utility services”, the 
gross receipts from which are subject to the gross receipts 
tax. 

(5) The Administrative Construction and Practice .—The 
Company’s contention that its position is in accord with 
the administrative construction of the statute made in 1941, 
which (it is alleged) was consistently followed in the assess¬ 
ment of gross receipts taxes against the Company until the 
fiscal year 1948 (Br., p. 21), cannot be wholly sustained. 
The Company’s position is, of course, in accord with the 
administrative construction of the statute during the year 
1941; but it is not correct to say that such construction was 
consistently followed in the assessment of the gross receipts 
tax until the fiscal year 1948, particularly since this Court’s 
decision in the prior case on June 16, 1943. Mr. James L. 
Martin, who has been an assistant assessor and the ad¬ 
ministrative head of the Board of Personal Tax Appraisers 
since November, 1942 (Tr. 70), testified as follows (Tr. 
71-74): 

“Q. When you became employed as an assistant 
, assessor of the District of Columbia, in 1942, did 
you know anything about the prior case of the peti¬ 
tioner in this case before the Board of Tax Ap¬ 
peals? A. No, I knew nothing whatever about 
personal matters as far as the law and the ad¬ 
ministration was concerned. 
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“Q. About when did you learn of it? A. It 
came to my attention in connection with the assess- * 
ment for the fiscal year 1948. 

“Q. Will you explain to the Board how it came 
to your attention in 1948? A. It came to the at¬ 
tention of the Board of Personal Tax Appraisers 
in connection with the preparation of a new re¬ 
turn form, and the instructions relating to the 
data to be reported by all public utilities, banks, 
and other companies which pay gross earnings or 
gross receipts taxes. 

“Q. I hand you some records taken from your 
files and ask you to identify each one, please. A. 
These are reports of gross receipts filed by the 
Chesapeake & Potomac Telephone Company for 
the fiscal year 1944, 1945, 1946, 1947, 1948, and 
1949. 

“Q. When was the first time you had a specific 
form during those years for reporting gross re¬ 
ceipts of the utility? A. For the fiscal year 1948.” 


“MR. UPDEGRAFF: I offer in evidence as 
Respondent’s Exhibits C, D, E, F, and G, the 1944 
to 1948 tax returns, inclusive, together with copies 
of letters written to the petitioner by the assessor’s 
office. • • • (Documents referred to as Respond¬ 
ent’s Exhibits C, D, E, F, and G, were received in 
evidence).” 


“Q. Mr. Martin, will you please refer to Exhibit 
C, D, E, and F, but with particular reference to the 
itemized list of gross receipts submitted by the 
auditor of the telephone company, and compare 
them to Respondent’s Exhibit G? Respondent’s 
Exhibit G with respect to the itemized statement of 
receipts of the telephone company, and tell the 
Board what is the essential difference, if any, be¬ 
tween Respondent’s Exhibit C to. F, inclusive, as 
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compared to Respondent’s Exhibit G? A. The 
items of gross receipts reported by the Chesapeake 
& Potomac Telephone Company on the Exhibits 
D y Cy Ey and F, include those items only which the 
telephone company considered to be taxable gross 
earnings for the respective fiscal years and they 
only reported such items. The detailed statement 
accompanying the return for the fiscal year 1948 
was a complete statement of all gross receipts, in¬ 
cluding those that were clearly not taxable, show¬ 
ing in the first column Total Gross Receipts, in the 
second column Gross Receipts from Sale of Non¬ 
public Utility Services, and in the third column 
Gross Receipts Subject to Tax. • • • ” (Italics sup¬ 
plied.) 

It is thus apparent that after the decision of this Court in 
1943 in which it was held that the Company’s telephone 
directory was a public utility commodity, thereby over¬ 
ruling the opinions of the Corporation Counsel and the 
Board of Tax Appeals, there was no administrative con¬ 
struction of the statute involved until the assessment for 
the fiscal year 1948 was made. The gross receipts here in¬ 
volved had been omitted by the Company from its returns 
prior to the fiscal year 1948 when the Assessor’s instruc¬ 
tions required disclosure of “claimed eliminations” from 
the Company’s gross receipts (App. 7). Therefore, be¬ 
tween the time of this Court’s decision in 1943 and 1948 the 
Company’s returns showing gross receipts from sales of 
public utility commodities and services were computed and 
filed solely upon the Company’s construction of the statute. 
The doctrine of contemporaneous administrative construc¬ 
tion is therefore not applicable. It is well established that 
succeeding heads of a department have a right to reverse a 
practice, even long continued, when convinced that it is 
founded on an incorrect interpretation of the law, except 
as to matters finally closed and settled. Payne v. H ought on ,,. 
22 App. D. C. 234, 249, affirmed sub nom. Houghton v. Payne, 




194 U. S. 88, 99, 48 L. Ed. 888, 891, 24 S. CL 590. And | 
where there is a change of practice by administrative offi- j 
cials to conform to a judicial decision, such change, if not j 
inconsistent with the statute, will be accepted as controlling, j 
Sanford v. Commissioner, 308 U. S. 39, 53, 84 L. Ed. 20, 60 j 
S. Ct. 51, rehearing denied 308 U. S. 637. 

The Company also takes the position that since it is not ! 
under an obligation as a public utility to sell advertising in j 
its classified directory, such advertising is not a “public 
utility” service and, therefore, receipts from the sale of j 
such service are not receipts from the sale of public utility ! 
services (Br., p. 16). In Morris v. Northwestern Bell Tele - j 
phone Co., PUB 1922 D 769, cited by the Company, one of j 
the complaints made to the Board of Bailroad Commission- j 
ers was that a charge of 50 cents per month for listing a sub- j 
scriber’s name in the telephone directory in bold face type ! 
was unreasonable. The Board disposed of the matter by j 
stating (p. 771) : ' v j 

• i 

“ • • • it is deemed sufficient to say that the 
listing of a subscriber’s name in a directory in bold 
face type is solely at the option of the subscriber j 
and is clearly done for advertising purposes. The 
privilege being optional with the subscriber, it 
would appear that the public is not concerned in 
the event that the company is charging sufficient | 
for the special service, so that an additional burden 
will not be placed upon the subscriber who neither | 
requires nor demands the special service in ques¬ 
tion. * * # ” (Italics supplied.) 

• i 

The Board, in that case, did not say that the special service j 
referred to was not a “public utility” service. Indeed,! 
advertising in a public telephone directory can hardly be! 
anything else than a “public utility service”. See Calif or A 
nia Fireproof Storage Co. v. Brundige, supra, and Master- 
son v. Chesapeake & Potomac Telephone Co., supra. 


) 
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The case of Seaport Agencies v. British Columbia Tele¬ 
phone Co.j abstracted in an annotation in PUE 1923 E 271, 
also cited by the Company, likewise did not hold that ad¬ 
vertising in a public telephone directory was not a “public 
utility” service. That case merely held that the Board 
of Railway Commissioners had no power to regulate the 
rates for or amount of such advertising. In this connection 
it is noted that immediately following the Seaport Agencies 
case note (PUR 1923 E 271) the Connecticut Commission, 
in In re Bridgeport Hydraulic Co., held that it was author¬ 
ized by statute “to change a contract rate if the rates were 
found to be discriminatory or more or less than just, reason¬ 
able, and equitable.” The District of Columbia statute (D. 
C. Code 1940, Sec. 43-911, supra) specifically empowers the 
Public Utilities Commission, whenever it shall find that any 
rate, toll, charge, regulation, or practice of any public utility 
within the District is unreasonable or discriminatory to re¬ 
gulate, fix and determine the same. Other public utility com¬ 
missions have regulated advertising in telephone di¬ 
rectories. 5 

In conclusion with respect to our argument as to the Com¬ 
pany’s classified directory, we submit that whether the pub¬ 
lic Utilities Commission has or has not power, or has or 
has not invoked such power, to regulate the rates, charges, 
or practices of the Company with respect thereto has no 
bearing whatsoever with respect to the tax question here 
involved. The tax statute does not impose the tax only 
upon gross receipts from sales of public utility services 
which are “regulated” by the Public Utilities Commission 
as contended by the Company, or only upon gross receipts 
from sales of “essential” public utility services as the 
Board of Tax Appeals has decided. The tax is imposed 
upon gross receipts from the sale of public utility com¬ 
modities and services, whether or not they are “regulated 1 ” 
or “ essential ” 

5 See Annotation in 47 A. L. R. 815. 





In its petition filed with the Board of Tax Appeals the 
Company alleged that its gross receipts included rentals 
from its street-address directory ($74,616.86), * 4 Sale of 
directories’’ ($26,304.77), and miscellaneous (sales of di¬ 
rectory covers) ($7.75). All of these items, together with 
the Company’s sales of directory advertising, were desig¬ 
nated 14 Directory Advertising and Sales” in its statement 
of gross receipts for the tax year involved (App. 3, 8). 

The Board of Tax Appeals held that distribution of the 
Company’s street-address directories under agreements 
which purported to be “leases” were “sales” of public 
utility commodities, and that the Company’s sales of its 
directories to other telephone companies were also sales of 
public utility commodities within the meaning of the statute 
involved (App. 10-12). The Board also held that the trans¬ 
actions involving the sale of directory covers, upon which 
31 cents of the tax was based, were too insignificant in 
amount to justify any decision or action with regard there¬ 
to (App. 12). 

(1) Street-Address Directory .—The Company does not 
take issue with the Board’s finding that distribution of 
street-address directories to those who desired them con¬ 
stituted sales rather than leases. The Company’s position 
is, as stated in its brief (Br., p. 22), that the revenues de¬ 
rived therefrom were not derived from a “public utility” 
commodity or service. The Company points out (Br., p. 
23), and the Board found (App. 10) that the street-address 
directories were published principally for the use of the 
Company’s information operators, and that their use as a 
source of revenue was incidental. It is argued by the Com¬ 
pany that this directory is a by-product, that its sale is 
not a part of its public undertaking, and that it is not a 
“public utility” commodity or service. We submit that the 
street-address directory is a public utility commodity under 


the decision of this Court in Chesapeake & Potomac Tele¬ 
phone Co. v. District of Columbia, supra; that whether sales 
of such directory are incidental to its use by the Company 
in furnishing public telephone service is immaterial, and 
that since the Company did in fact receive gross receipts 
from sales of such commodity the tax imposed thereon 
was proper. 

(2) Sales of Directories to other Companies. —Although 
the Company has itself designated its sales of directories 
to other companies as “sales” (App. 3, 8), it argues that 
the transactions were “exchanges” rather than “sales”. 
The testimony of the Company’s witness, quoted in the 
Company’s brief (p. 26), shows that the Company pub¬ 
lished a price list of the cost of telephone directories and 
that when a company orders or purchases a directory from 
another company such company is compensated “in accord¬ 
ance with the price contained in this price list”. In other 
words, the Company says that it exchanges a directory for 
its cost price. This is clearly a sale. See 46 Am. Jur., Sales 
(1943), Sec. 10, p. 204, 205, and 52 Am. Jur., Trades and Ex¬ 
changes of Property (1944), Sec. 3, p. 680. Inasmuch as 
the directories sold were public utility commodities within 
the decision of this Court in Chesapeake & Potomac Tele¬ 
phone Co. v. District of Columbia, supra, the gross receipts 
from such sales were properly taxed. 

The Company argues, also, that even if the aforesaid 
transactions are considered “sales” they were not sales 
“within the District of Columbia” (Br., p. 27). This point 
of argument should be disregarded by the Court. No issue 
on this point was raised before the Board of Tax Appeals, 
and the Board made no finding of fact or conclusion of law 
with respect thereto (App. 8-12). This Court can hardly 
review a matter upon which the Board of Tax Appeals has 
made no finding of fact, conclusion of law, or decision. The 
National Bank of Washington, et al v. District of Columbia, 

_U. S. App. D. C. —, — F. 2d — (No. 9905, decided 

June 20, 1949). 




CONCLUSION 


It is respectfully submitted that the decision of the Board 
of Tax Appeals should be reversed insofar as it is based 
upon Conclusion of Law No. 1, and that such decision 
should be affirmed insofar as it is based upon Conclusions of 
Law Nos. 2, 3 and 4. 


Vernon E. West, 

Corporation Counsel , D. C., 

Chesteb H. Gray, 

Principal Assistant Corporation Counsel , D. C., 
George C. Updegrapp, 

Assistant Corporation Counsel , D. C ., 
Attorneys for Petitioner , Cross-respondent, 
District. Building, 

Washington 4, D. C. 
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This brief is limited to a single point in the cross-appeal j 
of the Telephone Company and is necessitated by the state- j 
ment in. the District of Columbia’s brief filed October 10, j 

7 i 

1949 (p. 16) that “No issue on this point was raised before 
the Board of Tax Appeals.” 
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One of the items in issue in the present case is the tax¬ 
ability of $26,304.77 received by the Telephone Company 
for directories delivered to other telephone companies lo¬ 
cated outside the District of Columbia. With respect to 
this, the Telephone Company argued in the brief which it 
filed August 25,1949 (pp. 26^8) that 

(a) The transactions in question were not “sales”. 

(b) Even if considered “sales”, they were Not within 

the District of Columbia. 

The District in its brief filed October 10, 1949 (p. 16) 
refers to the second of these points as follows: 

“The Company argues, also, that even if the afore¬ 
said transactions are considered ‘sales’ they were not 
sales ‘within the District of Columbia’ (Br., p. 27). 
This point of argument should be disregarded by the 
Court. No issue on this point was raised before the 
Board of Tax Appeals, and the Board made no finding 
of fact or conclusion of law with respect thereto (App. 
8 - 12 ). . . .” 

The purpose of this reply brief is to test the accuracy 
of this statement. As to this, the record is as follows: 

1. Petition appealing assessment to Board of Tax Ap¬ 
peals. (Joint App. pp. 5-6) 

“(e) Sale of directories. As a convenience to tele¬ 
phone companies and their subscribers, an arrange¬ 
ment has been worked out for the exchange of direc¬ 
tories between telephone companies. For this purpose 
there has been developed under the guidance and super¬ 
vision of the American Telephone and Telegraph Com¬ 
pany a sort of clearing house under which the direc¬ 
tories of each participating company are delivered to 
such other companies as desire them in such numbers 
as they request. This arrangement operates entirely 
outside the District of Columbia and the great bulk of 
the deliveries are made directly by the printer, which 
is outside the District. 

• • • • 
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“The $26,304.77 shown above under (b)(3) repre¬ 
sents the amount paid or credited to the petitioner 
under this arrangement. In substance, this amount 
does not represent the proceeds of sales but merely 
reflects an adjustment of cost. Furthermore, all the 
directories of the petitioner itself which pass under 
this arrangement are delivered to telephone companies 
operating outside the District of Columbia. They are 
printed outside the District; the great bulk of them are 
delivered direct by the printer and are never within the 
District.” 

2. Testimony before Board of Tax Appeals. 

(Joint App. pp. 18-21) 

“Q. Where are these other telephone companies lo¬ 
cated? A. Throughout the United States, outside the 
District of Columbia. 

“Q. All of them are outside the District of Columbia, 
are they not ? A. Yes, they are. ’ ’ 

• • • • 

“Q. Where are the directories of the Chesapeake & 
Potomac Telephone Company printed? A. The alpha¬ 
betical and classified directories are printed in Jersey 
City, New Jersey * * *. 

“Q. Under the arrangement you have just described, 
are the directories’ deliveries to other telephone com¬ 
panies made directly by the printer? A. Practically all 
of them are. We maintain a stock of our directories on 
hand, and some few deliveries are made from that 
stock, but as compared to the total they are practically 
negligible.” 

3. Telephone Company brief filed with Board of Tax 

Appeals. (Supplemental Record filed Nov. 16, 1949, 

P- 3) 

“Reimbursement for cost of directories. Indepen¬ 
dently of the main issue in this case, there are two 
reasons why the $26,304.77 received by the Telephone 
Company under this head are not subject to gross re¬ 
ceipts tax: 

“First, the transactions resulting in these credits 
were not ‘sales’ in any proper sense, but were part of 
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a clearing-house arrangement designed to secure dis¬ 
tribution of telephone directories among the telephone 
companies desiring them and to allocate the cost to the 
companies receiving the directories. • • 

“ Second , these transactions did not in any event in¬ 
volve a ‘sale * • • within the District of Columbia’. 
The requisitions for the directories originated outside 
the District, were delivered to printers outside the Dis¬ 
trict, and were filled by deliveries from the printers to 
telephone companies outside the District. Except for 
a negligible quantity, these directories never came 
within the District at all.” 

A Findings of fact of Board of Tax Appeals. 

(Joint App. p. 10) 

“• • • The directories were printed in Jersey City, 
New Jersey, and in most cases were delivered by the 
printer directly to the other telephone companies, but 
petitioner maintained a stock of the directories on 
hand, and a minor part of deliveries were made from 
that stock. There was no testimony from which a deter¬ 
mination could be made as to how many, or what pro¬ 
portion, of the directories were delivered to other tele¬ 
phone companies by the printer, and how many, or what 
proportion, from petitioner’s stock on hand.” 

So much for the District’s statement that “no issue on 
this point was raised before the Board of Tax Appeals.” 

It is also apparent that the Board of Tax Appeals did in 
fact make a finding on the point. It seems to- have felt, 
however, that the burden was on the Telephone Company to 
prove that none of the directories in question had come 
within the District and that the assessment on the entire 
amount should stand in the absence of such proof. 

It is submitted that the Board of Tax Appeals was in 
error in its decision on this point, for two reasons: 

First , the uncontroverted evidence was that “practically 
all” of the directories were delivered directly from the 
printer, outside the District, to the other telephone com- 
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panies, also outside the District. While some few deliveries 
were made from the stock of directories which the Tele- j 
phone Company maintained in the District for other pur¬ 
poses, it was shown that the deliveries from this stock to j 
other telephone companies were “practically negligible”. 

I 

Second, evidence that a part is taxable is not sufficient 
to support a tax on the whole, even though the burden of 
proof may be on the taxpayer. See for example, Cohan v. 
Commissioner, 39 F. 2d 540 (CCA 2d, 1930) in which the j 
Commissioner of Internal Revenue and the Board of Tax 
Appeals had disallowed all entertainment expenses of the 
taxpayer on the ground that he had proved only an indeter¬ 
minate amount and had not met the burden of showing how i 
much he had in fact spent. Notwithstanding the fact that I 
the burden of proving the deductions was on the taxpayer, 
the Court reversed the decision and held that the Board 
should have made an approximation. As stated by Judge 
Learned Hand in a later reference to this case, 1 “better a 
fair guess than the one answer sure to be wrong.” 

We do not, of course, believe any of the receipts included 
under this head to be taxable. But by no stretch of the 
facts could aU of them have constituted “receipts from the 
sale of public utility commodities and services within the 
District of Columbia.” 

j 

j 

Respectfully submitted, 

. 

| 

H. H. Walker Lewis, 

Attorney for "Respondent 
and Cross-Petitioner, 

725 13th Street, N.W., j 
Washington 5, D. C. 

l In Bankers Trust Co . v. Biggins , 136 F. 2d 477, at 479 (CCA 2nd, 1943). [ 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


Nos. 10262 and 10263 


DISTRICT OF COLUMBIA, Petitioner, Cross-respondent 

v. 

THE CHESAPEAKE AND POTOMAC TELEPHONE 
COMPANY, Respondent, Cross-petitioner. 


Petitions for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


PETITION FOR REHEARING. 


The Chesapeake and Potomac Telephone Company re¬ 
spectfully requests a rehearing in the above case and a re¬ 
consideration of the Court’s decision and opinion dated 
January 30, 1950. This request is made upon the following 
grounds: 
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1. The Court's decision relies upon issues and facts 
which were not raised by the parties in the case, not con¬ 
sidered by the lower tribunal, and not presented by the 
record. 

Special reference is made in this connection to the state¬ 
ments in the Court’s opinion: 

(a) That the Company’s receipts from directory 
advertising are included in its operating revenue ac¬ 
count under the Federal Communications Commis¬ 
sion’s Uniform Classification of Accounts, as adopted 
by the District of Columbia Public Utilities Commis¬ 
sion by Order dated April 1, 1937. 

(b) That this account is used as the basis for cal¬ 
culating permissible rates for telephone service. 

Had one of the parties sought to inject these matters 
into the appeal of the case, it would have met the objec¬ 
tion that they had not been presented by the record or 
considered by the lower tribunal. 1 

Furthermore, if such matters had been brought into the 
case in normal course, the Telephone Company would have 
had an opportunity to show that they do not justify the 
conclusions which the Court has drawn therefrom. 

2. The conclusion which the Court has drawn from the 
Uniform Classification of Accounts is contrary to estab¬ 
lished law and administrative practice. 

The Uniform System of Accounts is not conclusive and 
was not intended to be conclusive with respect to the treat¬ 
ment of items for rate making purposes; nor is it conclu¬ 
sive or intended to be conclusive as to the “public” charac¬ 
ter of tiie revenues and expenses required to be included 
therein. 

i For example, the District objected on this ground to the Court’s con¬ 
sideration of one of the points made by the Telephone Company with re¬ 
spect to its sale of directories to other telephone companies. See District’s 
reply brief filed October 10, 1949, page 16. 


I 

I 

i 


I, C. C. v. Goodrich Transit Co., 224 U. S. 194 (1912) 
Norfolk <fc Western By. Co. v. U. S., 287 U. S- 134 

(1932) ! 

New England Tel. & Tel. Co. v. U. S., 53 Fed. Supp. ! 

400 (D. Mass., 1943) | 

i 

As pointed out by Circuit Judge Magruder in New Eng - j 
land Tel. & Tel. Co. v. U. S., supra, (at page 412), j 

“The mere accounting classification of the charges .. . 
can conclude neither the Commission nor the plaintiff 
at the hearing of a subsequent rate case.” 

This is demonstrated by the very order of the D. C. Public j 
Utilities Commission to which the Court has referred j 
(Order No. 3295, December 22, 1947), in which the Com- j 
mission treated as operating expenses for rate-making j 
purposes certain pension costs which the Uniform System j 
of Accounts excludes from operating expenses. 

The same is true with respect to the 1 ‘public” or “non- ! 
public” status of the items required to be set out in the ! 
Uniform System of Accounts. 

In the Goodrich Transit Co. case, involving the Uniform \ 
System of Accounts prescribed by the Interstate Com- I 
merce Commission, one of the issues was whether the Com¬ 
mission could require the Company to include its income j 
and expenses relating to outside activities in the operation j 
of certain amusement parks. It was held that the Com¬ 
mission could do so notwithstanding the conceded fact that [ 
it did not have the right to regulate the operation of the | 
amusement parks. In the course of its opinion the court \ 
stated (at page 211) j 

“... The object of requiring such accounts to be kept j 
in a uniform way and to be open to the inspection of 
the Commission is not to enable it to regulate the 
affairs of the corporations not within its jurisdiction, j 
but to be informed concerning the business methods! 
of the corporations subject to tne act that it may prop-j 
erly regulate such matters as are really within its) 
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jurisdiction. Further, the requiring of information 
concerning a business is not regulation of that busi¬ 
ness. . . 

A further example is furnished by the revenues of gas 
and electric companies from merchandise, jobbing and con¬ 
tract work. The Uniform Systems of Accounts applicable 
to such companies requires the inclusion of these revenues 
in their operating accounts, 2 but the tax statute itself rec¬ 
ognizes that they are not “public utility’’ revenues. 3 

Accordingly, it is not proper to conclude, as does the 
Court’s opinion, that items which the Uniform System of 
Accounts requires to be included in the operating revenue 
account are “public utility” revenues within the meaning 
of that phrase as used in the statute involved in the pres¬ 
ent case. 

3. The Court has been misled by its conclusion with re¬ 
spect to the treatment of directory revenues in the Tele¬ 
phone Company 7 s 1947 rate case . 

In its opinion the Court cited Order No. 3295 of the Pub¬ 
lic Utilities Commission as showing in effect that the Com¬ 
pany’s directory revenues were considered by the Commis¬ 
sion in calculating permissible rates for telephone service. 
Actually, these revenues have been included in rate case 
computations solely because of the work and complications 
required to segregate the expenses related thereto and be¬ 
cause it had not been felt that their elimination.would have 
a significant effect on rates. 

This is the only basis upon which such data could have 
been considered by the Commission, in view of the formal 
ruling 4 that it did not have jurisdiction to regulate advertis¬ 
ing rates. The submission and consideration of such data 

2 Such accounting classifications have been in force in the District since 
1925 with respect to gas utilities and since 1937 with respect to electric 
utilities. 

3 As to this, see the brief filed by the Telephone Company in this case on 
August 25, 1949, at pages 11*12. 

4 Joint App. 38 and 40. 
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has been upon this basis, as could readily have been proved 
had this point been raised at the hearing below. 5 

It is, of course, clear that the submission and considera¬ 
tion of data is not in any event equivalent to regulation of 
the activities to which such data pertains. 

4. The Court’s definition of “public utility” is contrary 
to established law. 

In support of its decision the Court advances the proposi¬ 
tion that 

“It would seem that wherever a utility company, be¬ 
cause of public grant, is placed in a preferred position 
with regard to the sale of a particular service or com¬ 
modity, then such services or commodities deserve the 
qualifying label ‘public utility V’ 

Such a proposition is contrary to established precedent. 

_ i 

When a railroad sells a taxicab concession at its station 
it is clearly selling something as to which it has been placed 
in a preferred position by reason of a public grant. The 
sole value of such a concession flows from the railroad’s j 
operation of its transportation system, under so-called pub¬ 
lic grant. And yet the law does not place the label “public 
utility” on such a transaction. B. <& W. Taxi Co. v. B. & Y. 
Taxi Co., 276 U. S. 518 (1928). j 

Similarly, where a railroad agreed to the construction of j 
an oil pipe line along its right of way, it was held that the : 
contract “in no way concerned or affected the duty of the j 
railroad as a co mm on carrier.” National Transit Co. v. ! 
Davis, 6 F. 2d 729, at 730 (CCA 3,1925) cert den. 269 U. S. ! 
579. Here again the privilege was one which the railroad j 
would not have been able to sell except for its public grant, j 

5 It is realized that there was some uncertainty on this point at the time 
of the argument of this ease. This was, however, due to the fact that it i 
had not been anticipated that such a point would be or could be raised on 
the appeal, not having been raised or considered below. 

There is ample precedent for including, revenues and expenses of unregulated J 
activities in rate computations, for purposes of convenience, where it will not j 
materially affect the result or be detri mental to rate-payers. See, for example, | 
Public. Utility Fortnightly, VoL VII, page 432 (April 2, 1931) where this j 
practice is discussed in connection with the merchandising revenues and ex¬ 
penses of gas and electric utilities. 
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It is generally held that the merchandising and jobbing 
activities of a utility are not part of its “public utility” 
business. For example, in Customers v. N. Y. <& Richmond 
Gas Co 48 PUR (N. S.) 25 (1943), the New York Public 
Service Commission stated: 

“For many years the Commission has held that it 
has no power to regulate charges for appliances or for 
jobbing work done by a utility company. It has re¬ 
peatedly held that it would not be fair on one hand to 
lower the cost of a utility service because of a profit 
from such business or upon the other to burden all con¬ 
sumers with higher rates in order that certain consum¬ 
ers may have merchandising and jobbing services at 
less than cost.” 6 

It is obvious that a utility is in a preferred position as to at 
least some of the revenues that fall within this category. 
For example, a householder needing repairs or adjust¬ 
ments on a gas furnace or water heater will normally call 
upon the company which supplies the gas. 

In Chesapeake and Potomac Telephone Co. v. Manning, 
186 U. S. 238 (1902) the only difference between the busi¬ 
ness which the Supreme Court held to be “private” and the 
public business of the Company was that the telephones in 
the “private” category were not connected with the general 
telephone exchange. 

The Court of Appeals had pointed out in its opinion in 
that case that 

“The Chesapeake and Potomac Telephone Company, 
then, as now, owned and operated the only telephone 
plant in the District of Columbia” 

and had treated all of the Company’s business as public. 7 

6 The New York courts also take this view, as see for example, In re City 
Ice 4" Fuel Co., 260 App. Div. 537, 23 N. Y. S. 2d 376 (1940), appeal denied 
285 N. Y. 858, 32 N. E. 2d 834. For a recent decision of the Supreme Judicial 
Court of Massachusetts taking the same view, see LoweU Gas Co. v. Dep. of 
Pub. Utilities, 84 N. E. 2d 811, at 822 (1949). 

7 Manning v. C. <$■ P. Tel. Co., 18 App. D. C. 191 (1901). This was not 
because the distinction had not been made below. As stated in the opinion 
of Justice White of the Supreme Court (at page 254), dissenting on another 
point and arguing against the remand of the case to the trial court, “the 
testimony in the record on the subject of these private telephones is as full 
as it can be made on the new trial.’* 
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In view of the fact that any subscriber who might at a 
later date wish to connect his “private” telephone system 
with the general telephone exchange would have been ob¬ 
liged to use the Company’s equipment and service, it was 
obvious that the public grant of the Telephone Company 
placed it in a preferred position with regard to the sale of 
its “private” service. 

Notwithstanding these facts, this service was held by 
the Supreme Court to be a “private” and not a 
“public utility” service. It is submitted that this is 
squarely in the face of the proposition advanced by 
the Court as the basis for its decision in the present case. 
The Manning case is of peculiar significance in that it in¬ 
volved the petitioner in the present case and established the 
regulatory law of the District of Columbia on this subject. 

Examples could be multiplied to demonstrate the fallibil¬ 
ity of the test which the Court has applied. It seems appro¬ 
priate to observe, furthermore, that the only authority cited 
by the Court in support of its reasoning is a California case 
which is at odds with past regulatory practice in the Dis¬ 
trict of Columbia and with the regulatory practice of every 
other jurisdiction in the country. 

5. The only pertinent regulatory practices are those of 
the District of Columbia. 

Regulation as such is not an issue in the case. Its only 
relevance is as an aid to the interpretation of the language 
of the tax statute. 

The case hinges on the construction of the phrase “public 
utility” as used in the gross receipts tax portion of the 
D. C. Revenue Act of 1939. To the extent that this lan¬ 
guage adopted a regulatory concept, it necessarily adverted 
to the status of regulation within the District of Columbia. 
We are not concerned in this case, which is a tax case, with 
what that regulation should be. We are concerned only 
with what the words were intended to mean in the tax 
statute. 
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In reaching its conclusions as to the regulatory treatment 
of directory advertising, the Court has relied, not on the 
law and practice of the District, but on the views of the 
California court in California Fireproof Storage Co. v. 
Brundige, 199 Cal. 185 (1926). 8 The California regulatory 
law and practices on this point are diametrically opposed to 
those which have been followed in the District of Columbia. 

The regulatory issue that was involved in the California 
Fireproof Storage Co. case was raised in the District in 
1941 and the view adopted by the California court was re¬ 
jected. The ruling of the General Counsel of the D. C. 
Public Utilities Commission on this point and the Commis¬ 
sion’s formal acceptance of this ruling are printed in the 
Joint Appendix at pages 38-41. 

The background of the gross receipts tax statute empha¬ 
sizes that it was intended to conform to the regulatory prac¬ 
tices of the District. The District of Columbia Tax Study 
Report (H. R. Doc. No. 108, 76th Cong., 1st Sess.), on which 
the present law was based, analyzed the status and opera¬ 
tions of the individual utilities in the District (at pages 79- 
97) and its recommendations- are plainly patterned on the 
existing situation as described in the Report. It recognizes 
that some of the activities of the utility companies were not 
of a “ public utility” nature and in recommending the tax 
on utility companies the Report expressly provides (at page 
97) that the tax 

14 should be based exclusively on the sale of public util¬ 
ity services or commodities. . . . Deductions . . . for 
sales other than those of public utility commodities or 
services would be allowed.” 

For many years prior to the District of Columbia Tax 
Study the Telephone Company had been issuing a classified 
directory and was selling advertising therein. Neither the 
directory nor the charges made for advertising were, how- 

8 The Court also referred in its opinion to the later California case of 
San Francisco-Oalcland Terminal By*, v. Johnson 210 Cal. 138 (1930), -which 
relied upon the earlier one. 
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ever, regulated by the Public Utilities Commission. The 
framers of the Tax Study Report and of the gross receipts 
tax law were in a position to know these facts and must have 
known them. One of the members of the advisory commit¬ 
tee which was appointed by the District Commissioners and 
which actively participated in the study was Vice Chairman 
of the D. C- Public Utilities Commission (Report, pages vii 
and ix). 

6. The Court’s decision is contrary to the best available 
contemporary evidence of statutory intent . 

The D. C. Revenue Act of 1939 was drafted and enacted 
pursuant to the District of Columbia Tax Study in which 
Judge Richmond B. Keech, then Vice Chairman of the Pub¬ 
lic Utilities Commission, actively participated (Report, 
pages vii and ix). As far as the gross receipts tax was con¬ 
cerned, the Act followed precisely the recommendations 
contained in the Tax Study report. 

After the adoption of the Act, Judge Keech (then acting 
as Corporation Counsel and as General Counsel to the Pub¬ 
lic Utilities Commission) was called upon to advise the Dis¬ 
trict Commissioners as to the application of the new gross 
receipts tax to the four major public utilities operating in 
the District of Columbia. The resulting opinion dated 
April 18, 1941 is in the record of the present case as Peti¬ 
tioner’s Exhibit No. 10 (Transcript 111; not printed in the 
Joint Appendix). As to the Telephone Company, it is in 
part as follows (Transcript 115) : 

“revenues received from advertising space in the tele¬ 
phone company’s directory do not constitute receipts 
from the sale of a public utility commodity or service 
within the intent of Title IV of the Revenue Act of 
1939, and are therefore not subject to the gross receipts 
tax.” 9 

» The opinion which he wrote as General Counsel to the Public Utilities 
Commission, on which this was in part based, is included in the record as 
Petitioner’s Exhibit No. 6 (Joint App. 38). 
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This was the considered, contemporaneous administra¬ 
tive construction placed upon the Act by one who was fa¬ 
miliar with its background and who in an official capacity 
had actively participated in its preparation. 

In conclusion, the Telephone Company submits: 

(a) That the decision of the Court disregards ac¬ 
cepted guides to legislative intent and reaches a result 
contrary to such intent. 

(b) That the language of the Court’s opinion goes 
far beyond the issues to be decided. This is true both 
as to its definition of what types of services and com¬ 
modities should be labelled “public utility” and as to 
the conclusions drawn from the Uniform System of 
Accounts. 

Wherefore the Telephone Company respectfully prays 
that a rehearing of the cause may be granted, and for such 
other and further relief as to the Court may seem meet and 
proper. 

The Chesapeake and Potomac Telephone 
Company, Petitioner. 

By H. EL Walker Lewis, 

Attorney for Petitioner , 

725 13th Street N. W., 
Washington 5, D. C. 


Certificate of Counsel. 

I, H. H. Walker Lewis, do hereby certify that I am coun¬ 
sel for the above named petitioner and that this petition 
is filed in good faith and not for delay. Oral argument is 
requested. 

Dated at Washington, D. C., this 14th day of February, 
1950. 


H. H. Walker Lewis. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


Nos. 10262 and 10263 


District of Columbia, Petitioner, Cross-respondent, 

v. 


The Chesapeake and Potomac Telephone Company, 
Respondent, Cross-petitioner. 


ANSWER TO PETITION FOR REHEARING 

Although the petition for rehearing filed in this case gives 
six “grounds” as reasons why the petition should be grant¬ 
ed, there is only one point raised in all such grounds that 
was not discussed in the briefs filed. That point is con¬ 
tained in Item 1 of the petition for rehearing (p. 2), as 
follows: 

“1. The Court’s decision relies upon issues and 
facts which were not raised by the parties in the 



case, not considered by tbe lower tribunal, and not 
presented by the record.” 

Such point is covered in Items 1, 2 and 3 of the petition 
(pp. 2-5). 

The Company, by its counsel, criticizes this Court in the 
aforesaid Items 1, 2 and 3, because, it says, in effect: 

Item 1 .—The Court’s decision relies upon issues 
and facts not raised below. 

Item 2 .—The conclusion of the Court, based upon 
the Uniform Classification of Accounts published 
by the Federal Communications Commission, that 
“receipts for directory advertising are not ‘pure¬ 
ly private’ ” is contrary to established law and 
administrative practice. 

Item 3. —The Court has been misled by its own 
conclusion. 

These items will be answered separately: 

Item 1. 

The four issues presented by the parties on petitions for 
review were clearly, specifically, and thoroughly disposed 
of in this Court’s opinion. One point of the Company’s 
argument was not fully decided because the Board of Tax 
Appeals had not made “any specific finding on that ques¬ 
tion” and the matter was remanded to the Board for proper 
findings. 

This Court did not rely upon any issue not presented or 
considered by the lower tribunal in deciding this case. It 
relied upon the issues presented and litigated before the 
Board of Tax Appeals. The nub of this Court’s decision on 
the principal question is contained in its opinion, as follows: 

“Resolution of the tax question here involved 
hinges on a determination of whether the statutory 
phrase ‘public utility commodities and services’ 
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embraces the sale of advertising space in the Com¬ 
pany’s classified directory. • * • We do not think 
that the essentiality of the service is determina- 
. tive of the issue. 

“ • • * It would seem that wherever a utility 
company, because of public grant, is placed in a 
preferred position with regard to the sale of a 
particular service or commodity, then such services 
or commodities deserve the qualifying label ‘public 
utility.’ ” 

“ • • • the Company enjoys an overwhelmingly 
dominant position by virtue of its special franchise. 

It alone is able to compile and keep up-to-date a 
directory of telephone numbers.” 

“ • • * The Board is reversed as to item (1).” 

During this Court’s discussion of the principal question 
[which it designated “(1)”], the Court commented that 
“receipts for directory advertising are not ‘purely private’ 
is also indicated by their treatment for accounting pur¬ 
poses” (emphasis supplied) and referred to adoption of the 
Federal Communications Commission’s Uniform Classifi¬ 
cation of Accounts by the D. C. Public Utilities Commission 
under its Order No. 1592, dated April 1, 1937. This Court 
pointed out that under those publications the “account” is 
used as the basis for calculating permissible rates for tele¬ 
phone service. 

Whether this is a conclusion of law or a question of fact 
may be debatable; but it is a fact that during oral argument 
of the case before this Court counsel for the Company, in 
response to a question from one of the judges, denied that 
the aforesaid “receipts” from directory advertising were 
included in the rate base but he later repudiated the denial. 
This occurrence has been recognized in footnote 5 (p. 5) of 
the petition for rehearing where it is stated that “It is 
realized that there was some uncertainty on this point at 
the time of the argument of this case.” Counsel for the 
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Company, however, appeared to be the only one who had 
any uncertainty about the matter. 

An admission of fact by counsel, before a court, is as bind¬ 
ing as if the fact had been proved. Oscanyan v. Winchester 
Repeating Arms Co., 103 U. S. 261, 263, 26 L. Ed. 539, 541. 

It is elementary that conclusions of law are the exercise 
of prerogatives of the courts. 

Item 2 

As will appear from our comment under Item 1, above, 
this Court did not consider the “Uniform System of Ac¬ 
counts” conclusive as to the “public utility” character of 
the receipts from directory advertising service. This Court 
merely commented, by way of obiter dictum, that treatment 
of the aforesaid receipts for accounting purposes indicated 
that such receipts were not “purely private”. 

Furthermore, it is noted that counsel for the Company 
persists in arguing that the merchandising and jobbing 
activities of a public utility such as repairing and adjusting 
gas and water appliances (Pet for Rehearing, p. 6) are not 
part of a utility’s “public utility” business, and that reven¬ 
ues of public utility companies from merchandise sold, etc., 
are not “public utility” revenues (Pet. for Rehearing, pp. 
4-6). In this respect counsel for the Company confuses the 
sale, repair and adjustment of appliances by a public utility 
with the sale of public utility services. This error on the 
part of counsel for the Company apparently results from 
the line of cases cited and discussed in the opinion of the 
former General Counsel of the Public Utilities Commission 
(App. 38-40), all of which involved sales of appliances. The 
opinion of the General Counsel held that the Commission 
had no jurisdiction with respect to the “contractual rela¬ 
tionship between the telephone company and its customers 
for advertising space”, and the General Counsel clearly 
recognized that such would not be the case if facts war- 







O 


ranted the conclusion that “such undertakings would im¬ 
pair the service of the Company’’ (App. 40). The differ¬ 
ence between the situation discussed in the opinion of the 
General Counsel and the one involved in the present case 
is obviously a substantial one, and the cases which appar¬ 
ently led the General Counsel to his conclusion must be 
read and considered in their proper intendment. As 
pointed out in the District’s reply brief (p. 6), said opin¬ 
ion of the former General Counsel was not conclusive 
on the subject. The opinion necessarily was written based 
upon the facts presented, and said opinion left open for 
future consideration the matter of whether the Commission 
should exercise jurisdiction with respect to rates charged 
for advertising space in the Company’s classified directory. 
Viewed in its aspects most favorable to the Company, it 
was, at most, an administrative interpretation of the local 
public utilities statute. In other words, the statute itself 
does not provide that the regulation of the advertising by 
the Company is not a part of the public utilities service of 
the Company. 

It seems pertinent to point out here that the statment 
made on page 8 of the petition for rehearing, to the effect 
that the “regulatory issue that was involved in the Cali¬ 
fornia Fireproof Storage Co. case was raised in the Dis¬ 
trict in 1941 and the view adopted by the California court 
was rejected” is clearly wrong. In support of the quoted 
statement counsel for the Company refers to the “ruling of 
the General Counsel” which is printed in “Joint Appendix 
at pages 38-41”. The ruling referred to does not mention 
the case cited ( California Fireproof Storage Co. v. Brun- 
dige, 199 Cal. 185, 248 Pac. 669, 47 A. L. R. 811, cited by 
this Court in its opinion). Such ruling, however, does refer 
to cases involving the power and authority of public utility 
commissions with respect to sales prices charged for ap¬ 
pliances, jobbing work, etc. The cases referred to and 
discussed in the former General Counsel’s opinion do not 
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involve public utility service; they involve sales and services 
which may be legitimately provided by any business organ¬ 
ization desiring to do so. No such organization, however, 
could perform the public service necessary for the compila¬ 
tion and distribution of a classified telephone directory. As 
this Court so aptly stated in this case with respect to the 
Company: “It alone is able to compile and keep up-to-date 
a directory of telephone numbers (Italics supplied.) 

Item 3 

On page 4 of the petition for rehearing, where the Com¬ 
pany complains about the Court citing P. U. C. Order No. 
3295, it is stated: 

“ • * * Actually , these revenues have been in¬ 
cluded in rate case computations solely because of 
the work and complications required to segregate 
the expenses related thereto and because it had 
not been felt that their elimination would have a 
significant effect on rates. ’ ’ (Italics supplied.) 

Although the quoted matter has no basis in the evidence, 
counsel for the Company strongly objects to the observa¬ 
tion made by the Court in its opinion, based fundamentally 
upon an admission of fact by such counsel, as pointed out 
under Item 1, above. This is clearly inconsistent with the 
Company’s principal contention on petition for rehearing. 

CONCLUSION 

The remaining “grounds” upon which the Company 
bases its petition for rehearing have been, it is believed, 
adequately presented in our briefs and argument before the 
Court. 





It is,'therefore, respectfully submitted that the petition 
for rehearing should be denied. 


THE DISTRICT OF COLUMBIA, 



Vernon E. West, 
Corporation Counsel, D. C. y 


Chesteb H. Gray, 

Principal Assistant Corporation Counsel, D. C., 


George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner (Cross-respondent ), 
District Building, 

Washington 4, D. C. 

Certificate of Service 

I certify that on February_ qL. Q, _, 1950, I de¬ 

livered a copy of the foregoing Answer to Petition for Re- j 
hearing to H. H. Walker Lewis, Esq., attorney for Respond- | 
ent (cross-petitioner) at his office, 725 13th Street, North- 
west, Washington 5, D. C. 

George C. Updegraff, 

Assistant Corporation Counsel, D. C. 


